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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  ParU  17. 402,  and  424 

Rules  for  Listing  Endangered  and 
Threatened  Species,  Designating 
Critical  Habitat,  and  Maintaining  the 
Lists 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 
action:  Final  rule. 

summary:  The  Services  issue  final  rules 
for  revising  and  maintaining  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  and  for  determining  listed 
species’  Critical  Habitats.  Procedures 
for  receiving  and  considering  petitions 
to  revise  the  lists  and  for  conducting 
periodic  reviews  of  species  contained  on 
the  lists  are  also  adopted.  These  final 
rules  implement  the  listing  requirements 
of  section  4  of  the  Endangered  Species 
Act  of  1973,  as  amended. 

DATES:  This  rule  becomes  effective 
March  28, 1980;  the  amendments  to 
§  §  17.11  and  17.12  will  become  effective 
upon  republication  of  the  lists  of 
species,  but  not  sooner  than  March  28, 
1980,  nor  later  than  Jime  1, 1980. 
ADDRESS:  Interested  persons  or 
organizations  having  questions 
concerning  this  action  may  address 
them  to  the  Director  (OES),  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Spinks,  Jr.,  Chief,  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 

20240  (703/235-2771). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act  of  1973, 
16  U.S.C.  1531  et  seq.,  establishes  a 
comprehensive  program  to  conserve 
Endangered  and  Threatened  species  of 
Hsh  and  wildlife  and  plants.  Section  4  of 
the  Act,  16  U.S.C.  1533,  sets  forth 
procedures  for  listing  species, 
designating  their  critical  habitat,  and 
maintaining  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  The  Act 
also  authorizes  the  Departments  of  the 
Interior  and  Commerce  to  issue  rules  to 
carry  out  its  purposes. 


The  section  4  requirements  as 
originally  enacted  in  1973  were 
straightforward  and  did  not  require 
comprehensive  implementing  rules.  As  a 
result,  the  Services  have  previously 
implemented  only  limited  portions  of 
section  4.  These  rules  are  presently 
found  at  50  CFR  17.11, 17.12, 17.13  and 
402.05. 

Congress  enacted  the  Endangered 
Species  Act  Amendments  of  1978  on 
November  10, 1978.  Public  Law  95-632, 
92  Stat.  3751.  These  Amendments 
significantly  modified  the  procedural 
requirements  both  for  listing  species  and 
designating  their  Critical  Habitat.  The 
Services  determined  that  comprehensive 
implementing  regulations  should  be 
promulgated  to  insure  full  compliance 
with  the  section  4  requirements  and  to 
aid  the  public  in  understanding  the 
nilemaking  process,  pursuant  to  which 
Endangered  and  Threatened  species  are 
protected. 

Accordingly,  on  August  15, 1979,  the 
Services  proposed  rules  to  implement 
the  section  4  listing  and  Critical  Habitat 
requirements.  See  44  FR  47862-47868.  In 
general,  that  document  proposed  how 
the  Services  would  proceed  in  revising 
and  maintaining  the  Lists  of  Endangered 
and  Threatened  Wildlife  and  Plants, 
designating  Critical  Habitat,  reviewing 
petitions  to  revise  the  lists,  and 
conducting  periodic  reviews  of  species. 

Subsequent  to  the  publication  of  the 
proposed  rules.  Congress  enacted  the 
Endangered  Species  Act  Amendments  of 
1979.  See  Pub,  L.  96-159.  The 
Amendments  to  section  4  were  generally 
modest.  To  the  extent  practicable,  these 
changes  have  been  incorporated  into 
these  final  rules.  However,  in  certain 
instances  complete  incorporation  was 
impossible.  For  instance,  the  new 
amendments  require  that  guidelines  be 
developed  on  a  number  of  points  after 
public  comment.  (See  1979  Amendments^, 
section  3[hJ).  These  guidelines  are  being 
prepared  and  will  be  published  in  draft 
form  in  the  near  future. 

The  Services  today  issue 
comprehensive  final  rules  interpreting 
and  implementing  the  general 
requirements  of  section  4  of  the  Act.  The 
final  rules  for  the  most  part  adopt  the 
approach  suggested  in  the  proposal. 
Significant  modifications  are  described 
below  in  the  section-by*section  analysis 
of  the  conunents. 

The  Services  are  in  the  process  of 
reorganizing  Title  50,  Chapter  IV  of  the 
Code  of  Federal  Regulations  for  the 
purposes  of  clarity.  To  begin 
implementing  this  policy,  the  rules 
proposed  at  Part  405  are  being  published 
in  Part  424  of  Title  50.  The  table  below  is 
provided  to  cross-reference  the 


proposed  and  final  sections  to  avoid 
confusion. 


Rnal  section 

Proposed  section 

424.01 . . . . 

405.01 

494.02 . 

405.02 

424.10 _ _ _ 

405.10 

424.1 1(a)  . . 

405.11(a) 

424.11(b) _ 

405.11(b) 

424.11(c) - 

405.11(C) 

424.11(d) . . 

405.11(a) 

424.12(a) . . . 

405.12(a) 

424.12(b) _ 

405.12(b) 

424.12(C) _ 

405.12((4 

424.12(d) _ _ 

405.12(d) 

424.12(e) . 

405.12(e) 

424.12(f) . 

405.12(f) 

424.12(g) . 

N/A 

424.12(h) . 

N/A 

424.13. . . .  .. 

405.13 

424.14 _ 

405.14 

424.15 . . 

405.15(a) 

424.16(a)  . . 

405.15(b) 

424.16(b) _ 

405.15(c)(1)-<5) 

424.1 7(a) . . 

N/A 

424.17(b) . . . 

405.15(c)(1)  and  405.15(c)(6) 

424.16(a) . . . 

405.15(c)(6)(iii)(D) 

424.18(b) . 

405.16(a) 

424.ie(c) . 

405.16(b) 

424.18(d) . 

405.16(C) 

424.18(e) . 

405.16(d) 

424.19 . 

405.17 

424.20 . . . 

405.18 

.  Summary  of  Comments  Received 

The  Services  received  72  letters 
commenting  on  the  August  15  proposal. 
The  sources  of  these  comments  were  as 
follows:  one  Member  of  Congress,  10 
Federal  agency  offices,  22  State 
Governors  or  agencies,  and  39  citizens, 
private  firms,  and  interest  groups. 
Significant  issues  discussed  in  the 
comments  are  summarized  below  in 
section  order. 

§  17.11 — Endangered  and  Threatened 
Wildlife 

One  comment  argued  that  the 
Services  have  no  authority  to  list  a 
species  as  Endangered  or  Threatened 
because  of  its  similarity  of  appearance 
to  a  listed  species  or  because  it 
constitutes  a  captive  population  of 
otherwise  protected  species.  The 
Services  have  clear  authority  to  treat  as 
,  Endangered  or  Threatened  any  species 
that  is  similar  in  appearance  to  a  listed 
species.  See  section  4(e)  of  the  Act  and 
50  CFR  §  17.50  et  seq.  The  Services  also 
have  authority  to  list  and  regulate 
Endangered  or  Threatened  species  held 
in  captivity.  See  Cayman  Turtle  Farm  v. 
Andrus.  478  F.  Supp.  125  (D.D.C.  1979), 
and  relevant  statutory  authority  and 
legislative  history  cited  therein.  Further, 
subsequent  to  the  promulgation  of  the 
proposed  rules,  the  Fish  and  Wildlife 
Service  adopted  final  rules  (44  FR 
54002-54008)  for  the  protection  of 
captive  species  and  withdrew  those 
relating  to  captive  self-sustaining 
populations.  This  modification  is 
reflected  in  the  final  rule. 
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Another  comment  suggested  that 
Critical  Habitat  areas  should  be  clearly 
delineated,  and  suggested  that  the  map 
constitute  the  definition  of  the  area's 
boundaries.  The  Services  agree  that 
Critical  Habitat  areas  must  be  clearly 
defined,  and  intend  to  provide  precise 
boundary  information  in  rulemakings. 
See  §  424.12(d].  The  Services  will  also 
include  Critical  Habitat  maps  that 
portray  the  Critical  Habitat  areas  as 
precisely  as  possible.  The  description  of 
the  area  will  prevail  over  the  area 
denoted  by  the  map  in  the  case  of 
conflict. 

Several  commenters  suggested  that 
names  used  in  listing  be  either  those 
with  widest  currency  for  the  species 
involved  or  those  approved  by 
appropriate  professional  societies. 
Scientific  names  used  in  the  lists  will  be 
those  most  widely  accepted  by 
specialists  in  that  group  of  taxa.  In 
making  this  determination,  the  Services 
will  rely  to  the  extent  practicable  on  the 
International  Code  of  Zoological 
Nomenclature  and  the  International 
Code  of  Botanical  Nomenclature. 

To  avoid  ambiguity  in  cases  in  which 
more  than  one  name  is  commonly  used 
for  a  taxon,  synonyms  will  be  provided. 
Such  synonyms  are  expressed  in 
parentheses  with  the  name  itself 
preceeded  by  an  equal  (=]  sign. 

One  comment  indicated  that  updating 
the  “historic  range"  column  of  the  table 
should  occur  only  after  a  full  rulemaking 
was  completed.  This  information  is  not 
required  by  the  Act  (5ee  section  4(c)(1)) 
and  is  intended  only  as  an  aid  to 
interested  persons.  Therefore,  the 
Services  believe  it  unnecessary  to 
engage  in  rulemaking  to  make  the  minor, 
technical  changes  contemplated. 

§  17.94— Critical  Habitats 

One  comment  questioned  the  notion 
of  “constituent  elements"  included  in 
this  section.  The  term  is  used  to  clarify 
that  a  Critical  Habitat  determination 
may  impact  only  those  activities  that 
affect  those  aspects  of  the  Critical 
Habitat  essential  to  the  conservation  of 
the  species.  A  partial  listing  of  some  of 
the  primary  constituent  elements  is 
found  in  §  424.12. 

§  424.02  Definitions 

The  Services  received  a  number  of 
comments  on  the  proposed  definitions, 
as  well  as  suggestions  for  defining 
additional  terms. 

“Conservation” 

Several  comments  suggested  that 
“conservation”  be  defined.  This  term  is 
an  essential  one  in  interpreting  both  the 
Act  and  implementing  rules  and  has 
been  defined  in  this  rule  in  the  manner 


set  out  in  the  Act.  See  section  3(3),  16 
U.S.C.  1532(3). 

“Critical  Habitat” 

Two  comments  suggested  that  criteria 
be  developed  to  identify  areas 
“essential  for  the  conservation  of  the 
species,"  a  phrase  taken  from  the 
definition.  Although  the  precise 
biological /actors  essential  for  the 
conservation  of  a  species  will  vary 
considerably  from  case  to  case,  the 
Service  has  proposed  the  general 
biological  requirements  it  will  review  in 
making  this  determination.  See  44  FR 
47864  and  §  424.12(b)  of  these  rules. 
Specific  comments  on  these  criteria  are 
summarized  below. 

A  number  of  comments  expressed 
concern  over  the  perceived  possibility 
that  Critical  Habitat  could  be  designated 
in  an  unwarranted  manner  for  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  of  listing. 
Several  suggested  that  precise  criteria 
should  be  developed  to  insure  that  these 
areas  truly  constitute  Critical  Habitat. 
This  suggestion  has  not  been  accepted. 
The  definition  of  “Critical  Habitat” 
includes  speciHc  language  directing  the 
manner  in  which  the  Services  will 
proceed  in  designating  Critical  Habitat 
areas  outside  the  present  range  of 
species,  and  further  criteria  are 
unnecessary.  The  Services  will  closely 
scrutinize  any  area  outside  the 
geographical  area  occupied  by  a  species 
before  designating  it  Critical  Habitat. 
Areas  outside  the  geographical  range  of 
a  species  will  be  designated  Critical 
Habitat  only  if  necessary  to  ensure  the 
conservation  of  the  species.  See 
§  424.12(e). 

One  comment  suggested  that  the 
language  contained  in  sections  3(5)  (B) 
and  (C)  of  the  Act.  16  USC  1532(5)  (B) 
and  (C),  should  be  included  in  the 
definition  of  “Critical  Habitat"  adopted 
in  the  final  rule.  Paragraph  B  authorizes 
the  Services  to  designate  Critical 
Habitat  for  species  for  which  no  Critical 
Habitat  has  been  determined  previously. 
Although  the  Services  believe  the  rules 
as  proposed  would  authorize 
designation  of  Critical  Habitat  for  listed 
species,  it  has  adopted  this  suggestion  to 
avoid  any  ambiguity.  Since  the  provision 
constitutes  guidance  on  the  application 
of  the  deHnition  rather  than  a  part  of  the 
definition  itself,  the  operative  language 
appears  at  §  424.12(g).  Th^e  Services 
reject  the  suggestion  that" the  definition 
specifically  state  that  Critical  Habitat 
shall  not  include  the  entire  geographical 
area  which  can  be  occupied  by  the 
species  “except  in  those  circumstances 
determined  by  the  Secretary.”  This 
provision  is  of  sufficient  clarity  to  permit 


proper  administration  of  the  Act  without 
including  it  in  these  rules. 

One  comment  suggested  that 
reference  to  “special  management 
considerations  or  protection"  in  the 
definition  improperly  emphasized 
management  procedures  over  physical 
and  biological  features  essential  to  the 
conservation  of  the  species.  Neither  the 
Act  nor  the  legislative  history  indicate 
that  reading  to  be  the  correct  one;  both 
place  strong  emphasis  on  physical  and 
biological  features.  As  a  result,  the 
Services  have  made  no  modiHcation  in 
the  deBnition. 

One  comment  suggested  that  the 
definition  should  specify  that  a  species 
be  listed  before  Critical  Habitat  can  be 
designated.  The  Act  clearly  provides 
that  Critical  Habitat  shall  be  designated, 
to  the  maximum  extent  prudent,  at  the 
time  the  species  is  listed.  See  section 
4(a)  of  the  Act,  16  USC  1533(a).  For  this 
reason,  the  comment  is  rejected. 

“Endangered  Species  ” 

Three  comments  pointed  out  thqt  the 
proposed  definition  does  not  include  the 
limitation  on  insect  pests  set  out  in  the 
Act.  See  Section  3(6)  of  the  Act,  16  USC 
1532(6).  The  Services  adopt  this 
suggestion  and  include  the  appropriate 
statutory  language  in  the  deBnition  of 
“species”. 

A  number  of  groups  commented  on 
the  “significant  portion  of  its  range" 
phrase  of  both  this  definition  and  that  of 
“Threatened  species":  all  suggested 
further  articulation  of  the  term.  One 
suggested  that  “range”  be  defined  as 
that  area  normally  inhabited  by  the 
species  30  years  prior  to  the  proposal  as 
determined  by  a  consensus  of  experts 
qualified  in  the  study  of  that  species. 

This  suggestion  is  rejected.  Not  only  is 
there  no  basis  for  arbitrarily 
establishing  a  30'year  base  line  to  make 
such  determinations,  but  the  proposed 
requirement  to  reach  a  consensus  of 
experts  makes  this  suggestion 
administratively  infeasible. 

Another  commenter  suggested 
consideration  of  the  number  of 
individuals,  their  degree  of  productivity, 
and  the  geographical  arrangement  of 
populations  in  making  this 
determination.  The  Services  recognize  a 
species  should  not  be  subject  to  the 
protection  of  the  Act  because  a  small 
proportion  of  individuals  of  the  species 
are  in  danger  of  extirpation.  However, 
what  constitutes  a  signiBcant  portion  of 
a  species'  range  varies  greatly  from 
species  to  species.  In  light  of  this  broad 
diversity  and  the  guidance  of  both  the 
Act  and  the  legislative  histpry,  the 
Services  Bnd  it  inadvisable  to  establish 
new  criteria  as  suggested.  The  Services 
will  continue  to  consider  this  issue. 
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however,  and  will  propose  criteria  at  a 
later  date,  if  warranted. 

One  comment  suggested  that  the 
deHnition  be  limited  to  species  formally 
listed  by  the  Director.  This  suggestion 
has  not  been  accepted  since  the  ' 
regulations  provide  procedures  pursuant 
to  which  a  species  is  to  be  listed;  the 
term  indicates  those  species  that  may  be 
listed  under  the  Act. 

One  comment  indicated  that  the 
proposed  definitions  of  “Endangered 
species”  and  “Threatened  species”  were 
too  nebulous  and  had  been  used  in  the 
past  to  list  fish  and  wildlife  for  political 
rather  than  scientific  reasons.  The 
Services  believe  that  the  language  is 
consistent  with  and  specific  enough  to 
provide  guidance  in  administering  the 
Act,  and  reject  the  latter  assertion. 

"Public  Meeting"  and  "Public  Hearing" 

A  number  of  comments  suggested  that 
“public  meeting”  and  “public  hearing” 
be  defined  to  clarify  the  distinction 
between  the  two.  This  suggestion  has 
been  accepted.  A  public  meeting  is  a 
gathering  to  permit  an  informal 
exchange  of  information  on  a  regulatory 
proposal  rather  than  an  informal 
presentation  by  the  Services  of  all  the 
evidence  that  supports  the  proposed 
rule.  A  public  hearing  provides  the 
public  a  forum  to  comment  in  a  more 
Lrmal  manner  on  a  Critical  Habitat 
proposal  and,  if  appropriate,  the 
accompanying  listing  proposal,  since 
those  comments  will  be  transcribed  by  a 
reporter.  See  H.  Kept.  95-1804,  95th 
Cong.  2d  Sess.  27(1978),  R  Kept.  96-697, 
96th  Cong.  2d  Sess.  10-11  (1979). 

"Special  Management  Cansiderations 
and  Protection" 

Most  comments  received  on  this 
definition  were  directed  at  one  of  two 
points.  First,  several  comments 
suggested  that  the  definition  should 
focus  on  physical  and  biologiceil  features 
of  the  Critical  Habitat  rather  than 
conservation  of  the  species.  Second,  a 
few  comments  focused  on  the  level  of 
need  for  the  special  management 
considerations  and  protection. 

The  Services  have  accepted  those 
comments  on  the  first  point,  since  that 
approach  comports  more  closely  with 
the  language  of  the  Act.  The  Services 
have  also  retained  the  conservation 
component  of  this  definition  since 
protection  of  physical  or  biological 
features  is  of  utility  only  insofar  as  it 
aids  in  achieving  the  legislative  policy  of 
conserving  listed  species. 

Comments  on  the  second  point  were 
more  diverse:  suggestions  ranged  from 
requiring  that  special  management 
considerations  or  protection  be  essential 
to  that  they  be  solely  of  aid  to  the 


species.  Examination  of  the  legislative 
history  of  the  Critical  Habitat  definition 
provides  little  guidance  on  the  meaning 
of  this  term,  and  the  Services  have 
turned  to  the  expressed  purpose  of  the 
Act  to  interpret  it.  The  Services  believe 
the  policy  of  the  Act  is  best  satisfied  if 
the  term  is  interpreted  as  encompassing 
all  methods  or  procedures  useful  in 
protecting  physical  or  biological  features 
for  the  conservation  of  the  species. -That 
formulation  authorizes  the  Services  to 
designate  Critical  Habitat  even  when 
existing  management  and  protective 
schemes  offer  some  level  of  protection 
to  the  species. 

A  few  conunents  suggested  that 
methods  and  procedures  encompassed 
by  the  definition  be  limited  to  those 
which  are  “feasible”  or  “most  effective”. 
The  Services  intend  to  consider 
reasonable  management  options,  and  do 
not  believe  that  addition  of  these  words 
would  clarify  the  definition. 

One  comment  questioned  the 
authority  of  the  Services  to  define  the 
term  since  there  is  no  statutory 
definition.  The  Services,  as  the  agencies 
designated  to  enforce  the  Act,  have 
authority  to  interpret  the  Act  within  the 
constraints  set  out  by  Congress,  as 
recognized  in  the  Endangered  Species 
Act.  Interpretation  of  this  term  will  aid 
both  the  public  in  understanding  agency 
actions  and  the  Services  in 
administering  the  Act. 

"Species" 

A  number  of  comments  pointed  out 
that  the  proposed  language  could  be 
read  to  exclude  fish  or  wildlife  or  plant 
species.  Some  suggested  that  the 
problem  be  rectified  by  using  the  word 
“includes”  rather  than  “means”  in  the 
manner  set  out  in  the  statutory 
definition;  others  that  “species”  be 
inserted  after  “means”.  TTie  Services 
have  clarified  the  scope  of  the  definition 
by  changing  “means”  to  “includes”.  This 
formulation  also  authorizes  the  Services 
to  list  taxa  at  levels  higher  than  species. 
However,  the  Services  will  list  those 
taxa  only  if  all  component  species  are 
individually  Endangered  or  Threatened. 
See  §  424.11(a). 

One  comment  suggested  that  the 
proposed  “fish  one/ wildlife”  language 
be  changed  to  “fish  or  wildlife”,  a  term 
defined  by  the  Act.  This  comment  has 
been  accepted.  The  commenter  also 
suggested  that  the  distinct  population 
concept  would  be  clarified  if  the  term 
“subspecies”  were  deleted  from  the 
proposed  language.  The  Services  have 
also  accepted  this  comment. 

The  Services  rejected  as  unnecessary 
those  comments  suggesting  that  the 
definition  mention  invertebrates  as  well 
as  vertebrates,  require  successful 


interbreeding  to  constitute  a  species,  or 
specify  that  the  distinct  population 
concept  be  linked  to  the  term 
“significant  portion  of  its  range” 
contained  in  the  “Endangered  species” 
definition.  The  present  language  of  the 
final  rule  and  the  relevant  legislative 
history  indicate  the  scope  of  the 
definition  on  these  points. 

Two  comments  suggested  that  the 
proposed  definition  was  not  precise 
enough  from  a  biological  point  of  view 
but  offered  no  suggested  changes.  The 
Services  believe  that  the  definition  in 
this  final  rule  adequately  meets  both 
legal  and  scientific  requirements. 

Other  Comments 

A  few  comments  recommended  that 
other  terms  be  defined — “special  rule”, 
“federal  agency,”  “irresolvable  conflict,” 
“permit  or  license  applicant”,  or  “state 
agency”.  Many  of  these  terms  are  not 
used  in  the  rules  and  are  therefore  not 
defined;  the  meaning  of  the  others  is 
sufficiently  clear  as  not  to  require 
further  definition.  The  Services  have 
defined  “plant”  and  “fish  and  wildlife” 
as  suggested  in  the  manner  set  out  in  the 
Act. 

One  comment  noted  that  the  Act’s 
provisions  speak  in  terms  of  actions  of 
the  appropriate  Secretary  rather  than 
the  respective  Directors,  and  suggested 
that  reference  in  the  rules  to  the  Director 
be  changed  to  the  Secretary.  The 
Services  believe  that  reference  to  the 
Director  makes  the  rules  clearer,  since 
in  both  agencies  appropriate  authority 
has  been  delegated  to  Aat  officer.  The 
delegation  has  been  undertaken 
pursuant  to  the  Secretaries’  authority, 
including  5  U.S.C.  302. 

§  424.10 — General 

One  comment  suggested  that  the 
criteria  for  listing  and  delisting  a  species 
should  be  the  same.  This  is  the  intent  of 
the  Services.  Delisting  procedures  have 
been  included  in  the  final  rule.  See 
§  424.11(d). 

§  424.11 — Factors  for  Listing, 
Reclassifying,  or  Removing  Species 

§  424.11(a).  Several  comments  either 
questioned  the  methods  by  which  the 
Services  would  arrive  at  taxonomic 
distinctions,  or  suggested  that  the  rules 
require  the  Services  to  consult 
appropriate  professional  societies  in 
evaluating  the  taxonomic  status  of 
candidate  species.  The  substance  of  this 
suggestion  has  been  adopted.  In 
deciding  which  of  alternative  taxonomic 
interpretations  to  accept,  the  Director 
will  rely  on  the  professional  judgment 
available  both  within  the  Service  and 
the  scientific  community  and  from  the 
most  recent  taxonomic  studies  available 
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pertaining  to  the  subject  species. 
However,  no  criteria  other  than  these 
very  general  ones  can  be  established  for 
acceptance  of  taxonomic  treatments.  As 
a  matter  of  practice,  the  Services  review 
current  taxonomic  literature  in 
considering  the  appropriateness  of 
present  and  proposed  listings.  Although 
professional  societies  maintain  lists  of 
accepted  taxa  for  some  taxonomic 
groups,  this  is  not  true  for  all  groups. 

The  Services  will  rely  on  generally 
accepted  lists  of  taxa  when  they  are 
available. 

One  comment  questioned  the 
Services’  authority  to  list  taxa  of  higher 
rank  than  species.'There  has  been  some 
confusion  regarding  the  Services’  use  of 
the  term  “taxon”,  particularly  regarding 
taxa  of  higher  rank  than  species.  It  is  not 
the  Services’  intent  that  such  taxa  be 
listed  as  Endangered  or  Threatened 
except  on  a  finding  that  all  known 
species  included  in  the  taxon  of  higher 
rank  qualify  individually  for  such  listing. 
This  position  is  consistent  with  the  rules 
in  their  final  form. 

Another  comment  suggested  that  the 
Services  be  required  to  consult  with  all 
State  and  private  wildlife  agencies  in 
determining  a  species’  eligibility  for 
listing.  Before  proposing  a  species  for 
listing,  the  Services  routinely  seek 
information  from  many  authorities  on 
the  species  involved.  As  a  matter  of 
policy  this  practice  will  continue. 
However.  difHculties  involved  in 
determining  which  States  and  private 
wildlife  agencies  might  be  appropriate 
and  contacting  them  makes  the  proposal 
administratively  infeasible. 

§  424.11(b).  One  comment  suggested  ’ 
that  this  subsection  should  be  modified 
since  it  took  a  more  mandatory  position 
toward  listing  a  species  than  required  by 
the  Act.  This  comment  has  not  been 
accepted  since  the  Act  does  mandate 
that  all  legitimately  Endangered  or 
Threatened  species  be  listed. 

One  comment  suggested  that  the 
information  supporting  a  listing  action 
be  required  to  be  “adequate”  and  that 
any  deficiencies  in  supporting 
information  be  pointed  out  at  the  time  of 
listing.  The  Services  will  base  listing 
actions  on  the  best  scientiHc  and 
commercial  data  available  to  the 
Director  at  the  time  of  listing,  which  is 
“adequate”  under  the  Act.  Occasionally 
this  may  mean  that  some  information 
regarding  the  life  history  and  biology  of 
a  species  is  lacking  at  the  time  that  it  is 
listed,  when  such  information  is  not 
necessary  to  establish  that  the  species  is 
Endangered  or  'Threatened.  DeHciencies 
in  the  supporting  data  base  are  inferable 
from  the  preamble  of  the  proposed  rule 
and  this  portion  of  the  comment  is  thus 
rejected. 


One  comment  pointed  out  that  a 
number  of  the  factors  set  out  in 
subsection  424.11(b)  were  not  identical 
to  those  contained  in  the  Act  and 
suggested  that  the  proposed  rules  be 
modified  accordingly.  This  suggestion 
has  been  rejected.  TTie  Services  have 
not  interpreted  the  statutory  language  in 
the  manner  set  out  in  the  final  rules.  For 
instance,  the  factor  referring  to  the 
“inadequacy  of  regulatory  mechanisms” 
requires  the  Services  to  make  a  finding 
which  can  be  interpreted  as  suggesting 
that  local.  State,  Federal  or  international 
protective  schemes  are  improperly 
administered.  'The  final  rules  clarify 
that,  in  determining  whether  regulatory 
mechanisms  are  “adequate,”  the 
Services  will  examine  whether  or  not 
existing  mechanisms  prevent  the  decline 
of  the  species  or  the  degradation  of  its 
habitat.  Similarly,  the  Services  have 
interpreted  the  biologically  uncertain 
term  “overutilization”  of  section  4(a)  to 
mean  utilization  that  has  detrimentally 
affected  the  species.  In  both  cases,  it 
should  be  recognized  that  the  statutory 
factors  are  open-ended.  See  Section 
4(a)(l)(5)  of  the  Act,  16  U.S.C. 
1533(a)(l)(5).  Further,  the  Services  must 
still  hnd  the  species  to  be  “Endangered” 
or  "Threatened”  as  those  terms  are 
defined  by  statute  and  in  these  rules. 

A  number  of  comments  suggested  that 
disease  or  predation  not  be  considered  a 
reason  to  list  a  species  unless  it 
seriously  depletes  a  species’  numbers  or 
affects  its  productivity,  or  that  only 
“detrimental”  destruction  of  habitat  or 
range  be  considered.  These  comments 
have  been  rejected.  The  touchstone  for 
listing  species  is  whether  they  are 
“Endangered”  or  “Threatened”. 
Restricting  the  scope  of  the  factors 
leading  to  that  status  could  result  in  the  . 
anomalous  situation  of  preventing  the 
Director  from  listing  an  otherwise 
eligible  Endangered  or  Threatened 
species. 

Several  commenters  questioned  the 
wisdom  of  attempting  to  save  species  in 
danger  of  extinction  from  natural 
causes.  The  Act  does  not  differentiate 
between  natural  and  other  causes  of 
Endangered  or  Threatened  status. 

Further,  in  practical  terms,  it  is  usually 
not  possible  to  distinguish  natural  from 
other  factors  operating  on  the  species. 

§  424.11(c).  A  large  number  of 
commenters  interpreted  the  proposed 
language  as  absolutely  mandating  the 
listing  of  all  species  protected  by 
international  agreements.  For  this 
reason,  some  suggested  deletion  of  the 
proposed  section  and  one  suggested  that 
language  be  adopted  indicating  listings 
under  international  agreements  should 
not  in  and  of  themselves  constitute  sole 


justification  for  listing  species  under  the 
Act. 

The  Services  did  not  intend  the 
provision  to  require  listing  under  the 
Act,  and  believe  the  proposed  language 
has  been  misunderstood.  The  Services 
will  independently  examine  whether  the 
requirements  for  listing  a  species  under 
the  Endangered  Species  Act  have  been 
met.  The  language  of  this  subsection  has 
been  clarlRed  in  the  final  rule. 

Many  comments  were  directed  at  the 
weight  the  Services  should  give 
international  agreement  listings  in 
listing  species  under  the  Act.  A  number 
indicated  that  listings  under  these 
agreements,  particularly  on  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  had  occurred  for  reasons 
other  than  scientific  ones.  Others 
suggested  that  CITES  listings  often 
included  higher  taxa  and  covered 
specific  species  ranges  possibly 
inappropriate  to  an  Endangered  Species 
Act  listing.  For  these  reasons,  they 
suggested  the  proposed  provision  be 
deleted  or  modified  to  provide  that 
international  agreement  listings  should 
not  constitute  substantial  evidence  for 
listing  a  species  under  the  Act. 

The  Services  agree  that  the  scientiHc 
and  commercial  data  relied  upon  by  the 
signatory  nations  in  protecting  a  species 
under  international  agreement  varies 
from  case  to  case.  For  instance,  as  a 
general  rule,  CITES  listings  made  prior 
to  the  adoption  of  the  Berne  Criteria  in 
1976  have  less  supporting  evidence  than 
those  occurring  after  that  time.  On  the 
other  hand,  the  fact  that  several  nations 
have  determined  that  international 
protection  is  necessary  to  conserve  a 
species  constitutes  evidence  that  a 
species  should  be  protected  under  the 
Act,  although  the  weight  of  the  evidence 
is  unclear  without  examining  the  facts 
on  a  case-by-case  basis.  As  a  result,  the 
Services  included  language  in  the 
preamble  to  the  proposed  rule  to  this 
effect.  Similar  language  has  been 
adopted  in  the  final  rule  for  purposes  of 
clarity. 

Another  comment  suggested  that 
listing  under  the  Act  was  unnecessary  if 
a  species  was  listed  under  an 
international  agreement,  since  its 
protection  was  already  mandated  by 
law.  The  Services  disagree  with  this 
view;  protections  afforded  by 
international  agreements  are  not 
identical  with  those  provided  by  the 
Act. 

A  number  of  comments  interpreted 
the  proposed  section  as  contradictory  to 
the  procedural  and  substantive 
requirements  for  listing  species  found  in 
section  4  of  the  Act.  This  is  not  the 
Services’  intent;  all  procedural  and 
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substantive  requirements  of  the  Act 
must  be  complied  with  prior  to  listing  a 
species.  The  Service*  also  do  not  view 
this  section  as  inconsistent  with  the 
requirements  of  section  4(a)  as 
suggested  by  two  comments,  since 
listing  on  an  international  agreement 
indicates  that  one  or  more  of  these 
factors  may  have  contributed  to  the 
decline  of  the  species. 

A  final  commenter  suggested  that  the 
Services  had  exceeded  the  authority 
provided  by  section  4(b)(3)  of  the  Act,  16 
U.S.C.  1533(b)(3)  since  the  proposed 
language  was  broader  than  the  language 
appearing  there.  Although  the  language 
of  the  final  rule  is  broader  than  that  of 
the  Act,  it  implements  a  number  of 
sections  and  is  well  within  the  legal 
authority  of  the  Services  to  adopt  rules 
implementing  the  Act. 

§  424.11(d).  The  Services  have  also 
adopted  a  provision  articulating  the 
manner  in  which  they  will  proceed  in 
deleting  a  species  from  the  lists.  This 
provision  clarifies  what  was  implicit  in 
the  proposed  rule.  The  Services  will 
evaluate  on  the  basis  of  the  best 
scientific  and  commercial  data  available 
to  them  whether  the  species  is 
Endangered  or  Threatened.  A  species 
may  be  deleted  if  the  Services  determine 
that  (1)  it  is  extinct,  (2)  it  has  recovered 
to  a  point  above  that  at  which  it  would 
be  listed  as  Threatened,  or  (3)  the 
original  data  were  in  error. 

§  424.12 — Criteria  for  Designating 
Critical  Habitat 

§  424.12(a).  One  comment  suggested 
that  subsection  424.12(a)  be  modified  to 
clarify  that  Critical  Habitat 
determinations  are  to  be  made  by 
regulation  at  the  same  time  a  species  is 
proposed  for  listing.  This  suggestion  has 
not  been  accepted  since  the  language 
conforms  with  that  of  section  4(a)  of  the 
Act,  and  requires  contemporary 
designation  of  Critical  Habitat  when 
appropriate  through  the  rulemaking 
process. 

One  commenter  suggested  that  this 
section  be  modified  to  clarify  that  the 
Services  could  designate  Critical 
Habitat  within  foreign  countries.  The 
Services  have  not  accepted  this 
comment  since  they  have  interpreted  the 
Critical  Habitat  portion  of  section  7(b) 
as  applicable  only  to  areas  under  United 
States  jurisdiction  and  the  high  seas. 

The  Services  do  believe,  however,  that 
the  “jeopardy”  component  of  section 
7(a)  is  applicable  to  the  actions  of 
United  States  federal  agencies  in  foreign 
nations. 

One  comment  suggested  that  the 
subsection  be  changed  to  clarify  that 
Critical  Habitat  need  be  designated  only 
when  a  species  is  listed  and  not  when  it 


is  reclassified  from  Threatened  to 
Endangered.  This  reading  conforms  with 
the  language  of  the  Act  and  has  been 
accepted. 

A  number  of  general  conunents  were 
received  on  the  factors  proposed  for 
determining  when  the  designation  of 
Critical  Habitat  is  not  prudent.  One 
comment  suggested  the  factors  should 
be  extremely  narrow  since  the 
designation  of  Critical  Habitat  brings 
into  play  the  additional  public  notice 
requirements  imposed  by  the  Act  and 
rules;  another  comment  indicated  that 
the  factors  should  be  broadened  to 
permit  the  Services  not  to  designate 
Critical  Habitat  when  the  action  would 
not  clearly  benefit  the  species;  and  still 
another  comment  suggested  the  deletion 
of  the  factor  of  lack  of  benefit  to  the 
species. 

The  Services  believe  that 
interpretation  of  the  “maximum  extent 
prudent”  language  should  be  guided  by 
the  broad  purpose  of  the  Act  to  conserve 
Endangered  and  Threatened  species. 

See  Sections  2  (b)  and  (c)  of  the  Act.  16 
U.S.C.  1532.  The  legislative  history  of 
section  4(a)  makes  clear  that  Critical 
Habitat  should  be  designated  when  in 
the  “best  interest  of  the  species  to  do 
so.”  H.  Kept.  No.  9&-1625.  95th  Cong.  2d 
Sess.  16  (1978).  The  rules  have  thus  been 
written  to  require  the  Services  to 
designate  Critical  Habitat  at  the  time  of 
listing  when  that  action  would  benefit 
the  species.  The  Services  believe  that  in 
most  cases  Critical  Habitat  designation 
will  benefit  the  species;  however,  when 
that  course  would  not  benefit  the 
species,  the  Services  will  not  designate 
Critical  Habitat. 

The  Services  have  adopted  the 
suggestion  that  the  proposed  language 
be  modified  to  clarify  that  the  factors  set 
out  do  not  consititute  the  sole  grounds 
for  a  determination  that  designating 
Critical  Habitat  would  not  be  prudent. 
This  change  is  advisable  because 
circumstances  that  may  make  Critical 
Habitat  designation  inappropriate  are 
varied  and  difficult  to  foresee,  and  the 
enumerated  factors  might  be  interpreted 
as  foreclosing  a  determination  of  lack  of 
prudence  in  some  cases  when  it  was 
justified. 

Comments  expressing  conflicting 
points  of  view  were  also  received  on 
subsection  424.12(a)(1).  One  comment 
suggested  that  the  language  restricting 
the  factor  to  species  in  need  of 
immediate  listing  be  broadened;  another 
suggested  that  the  factor  is  unnecessary 
because  of  the  emergency  listing 
provisions  of  the  Act  and  regulations. 

The  Services  have  deleted  this  provision 
because  of  the  recently  liberalized 
emergency  listing  rules.  The  Services 
also  note  that  to  the  extent  the  specie^  is 


not  benefited  by  Critical  Habitat 
designation,  that  action  need  not  be 
taken. 

One  commenter  suggested  that  the 
criteria  for  determining  whether  a 
Critical  Habitat  determination  is  not 
prudent  should  be  addressed  separately 
for  plants  and  animals.  The  Services 
believe  that  tailoring  these  procedures 
to  individual  taxonomic  groups  is 
unnecessary  and  would  cause 
confusion. 

§  424.12(b).  One  commenter  contended 
that  it  made  little  sense  to  specify 
physiological,  behavioral,  ecological  and 
evolutionary  requirements  essential  to 
the  conservation  of  a  species  because 
such  requirements  were  either 
responsive  to  external  stimuli  or 
undefinable  as  components  of  a  Critical 
Habitat.  The  Services  disagree  that  such 
requirements  are  either  extrinsic  or 
undefinable.  These  factors  have  been 
considered  in  previous  Critical  Habitat 
designations  and  have  proven  a  useful 
administrative  tool. 

Several  commenters  suggested 
alternate  wording  for  §  424.12(b)  which 
would  make  it  follow  more  closely  the 
statutory  definition  of  Critical  Habitat. 
This  subsection  has  been  reworded  to 
follow  the  statutory  language  more 
closely  than  did  the  proposal. 

Two  comments  were  received  that 
questioned  the  appropriateness  of  the 
“special  management  considerations 
and  protection”  language  in  this 
subsection.  This  provision  is  taken  from 
the  definition  of  “Critical  Habitat”  found 
in  the  Act.  See  section  3(5)  of  the  Act,  16 
U.S.C  1533(5).  Further  discussion  of  this 
provision  appears  above.  See  §  424.02. 

One  commenter  suggested  that 
§  424.12(b)(1),  which  describes 
requirements  essential  for  the 
conservation  of  listed  species  as 
including  “space  for  individual  and 
population  growth  *  *  *”,  be  applied 
only  to  determinations  of  Critical 
Habitat  for  stable  populations.  This 
suggestion  has  been  rejected.  Population 
growth  is  an  essential  component  of  the 
recovery  of  many  listed  species  and  is  in 
keeping  with  the  conservation  policy  of 
the  Act. 

One  commenter  suggested  that 
§  424.12(b)(5)  be  entirely  deleted 
because  it  is  implicit  in  the  definition  of 
Critical  Habitat.  This  comment  is 
rejected.  The  Services  believe  that  the 
material  contained  in  the  subject 
paragraph  represents  a  useful 
clarification  of  the  requirements  for 
Critical  Habitat. 

One  commenter  suggested  that  the 
reference  to  “disturbances”  in 
§  424.12(b)(5)  be  replaced  by 
“destruction  or  adverse  modification  of 
constitutent  elements.”  This  latter 
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phrase,  which  appears  in  $  17.94(a), 
relates  speciHcally  to  the  responsibility 
of  Federal  agencies  under  section  7  of 
the  Act  with  regard  to  Critical  Habitats. 
“Disturbance,"  as  used  in  §  424.12(b)(5), 
is  intended  to  be  broader. 

One  commenter  suggested  that  the 
words  "and  ecological"  be  inserted  in 
§  424.12(b)  after  “geographical”.  The 
Services  accept  this  suggestion  as  a 
useful  clarification  in  specifying  Critical 
Habitat 

One  commenter  suggested  alternate 
wording  of  this  paragraph  to  make  more 
explicit  the  list  of  constituent  elements 
that  should  accompany  the  description 
of  a  Critical  Habitat  llie  Services  have 
substantially  adopted  the  suggested 
alternate  wording  because  it  will 
produce  added  clarity. 

One  commenter  suggested  that 
protection  fit)m  disturbances  should  not 
necessarily  be  an  absolute  requirement 
in  considering  areas  for  Critical  Habitat 
designation  and  that  emphasis  should  be 
placed  on  designating  habitats  protected 
from  those  disturbances  that  might  be 
adverse  or  detrimental  to  the  species  in 
question.  In  considering  protection  from 
distiubance  as  one  of  these  factors  it 
should  be  understood  that  only  those 
disturbances  effecting  the  value  of  the 
habitat  for  the  species  under 
consideration  will  be  taken  into  account 
The  Services  consider  this  to  be 
sufficiently  clear,  and  no  alteration  of 
the  proposed  language  is  necessary. 

S  424.12(c).  One  commenter  argued 
that  the'  Director’s  consideration  of  the 
ecomonic  impacts  of  designating  Critical 
Habitat  is  too  narrowly  confined  to  the 
impacts  on  property  owners  involved 
and  that  additional  detail  on  all  types  of 
impacts  should  be  provided.  The 
Services  did  not  adopt  this  comment, 
since  the  rule  as  written  does  not  limit 
the  economic  impacts  to  only  those 
which  may  affect  the  property  owners: 
instead  it  covers  significant  economic 
impacts  generally,  which  include 
regional  and  other  impacts.  Since  the 
rules  comprehensively  include  all 
economic  and  other  impacts  for 
consideration,  the  detailed  application 
of  this  standard  to  particular  factors  is 
better  left  to  a  case-by-case  analysis 
rather  than  placed  in  these  general  rules. 

One  comment  suggested  that  the 
consideration  given  to  economic  effects 
is  too  broad,  and  could  reduce  the 
protection  afforded  listed  species.  The 
commenter  noted  that  under  the 
proposed  rule,  there  could  be  a  “step-by- 
step  exclusion  of  a  species’  habitat  finm 
Critical  Habitat"  due  to  economic 
considerations  which  could  reduce  the 
Critical  Habitat  to  the  point  at  which  the 
species  is  on  the  verge  of  extinction.  The 
comment  basically  suggests  that  the 


rules  should  make  explicit  that  the 
cumulative  effects  of  incremental  losses 
of  Critical  Habitat  should  be  considered. 
The  balancing  approach  in  the  present 
rules  contains  elements  of  such  a 
consideration,  since  the  less  habitat 
there  comes  to  be  for  any  species,  the 
more  biologically  important  the 
remaining  habitat  becomes.  The  more 
biologically  important  a  habitat  portion 
is,  tlie  greater  Ae  degree  of  economic 
impact  necessary  to  require  exclusion  of 
that  habitat  portion.  However,  the 
commenter  is  correct  that  decrease  in 
Critical  Habitat  area  size  may  result 
from  the  economic  impact  consideration; 
this  result  is  a  consequence  of  the 
present  law,  section  4(b)(4}  of  the  Act, 

16  U.S.C.  1533(b)(4). 

One  commenter  argued  that  too  broad 
a  reach  is  given  to  the  economic  impact 
analysis  requirement.  The  comment 
states:  “since  the  duty  imposed  by 
section  7(a)  to  avoid  jeopardizing  the 
survival  of  listed  species  is  independent 
of  the  duty  to  avoid  destruction  of 
critical  habitat,  an  extensive  and 
detailed  economic  analysis  under 
section  4(b)(4)  would  neither  be 
necessary  nor  of  much  consequence." 
The  comment’s  suggestion  would 
unreasonably  limit  the  scope  of  an 
economic  impact  analysis  to  the  point  at 
which  it  is,  as  the  commenter  admits, 
inconsequential.  The  legislative  history 
of  this  section  is  to  the  contrary,  and 
indicates  that  Congress  believed  it  was 
creating  a  substantive  and  important 
change  in  the  Act  which  could 
significantly  affect  the  scope  of  the 
requirement  to  designate  Critical 
Habitat  The  rules  therefore  indicate 
that  all  economic  or  other  relevant 
impacts  of  section  7(a)  involved  in  the 
designation  of  an  area  as  Critical 
Habitat  should  be  considered. 

One  comment  proposed  that  only 
presently  available  information  be 
considered  in  an  economic  analysis. 
Although  an  economic  impact  analysis 
can  often  be  done  by  analyzing 
currently  available  information, 
occasionally  raw  data  may  have  to  be 
collected  or  processed  to  form 
meaningful  information  which  the 
Services  can  consider.  Therefore,  this 
comment  was  not  adopted. 

One  comment  proposed  that  in  the 
consideration  of  econotnic  effects  of  a 
proposed  Critical  Habitat,  that  only 
“significant  effects”  on  "major 
activities"  planned  or  underway  in  the 
area  should  be  considered.  The  Services 
believe  a  nile  of  reasonableness  is  to  be 
applied  in  identifying  activities  which 
may  be  affected  by  Critical  Habitat 
designation.  In  order  to  adversely  affect 
a  Critical  Habitat  area,  an  activity  must 


significantly  affect  the  area  in  a 
detrimental  manner.  In  order  to  be 
potentially  affected  by  Critical  Habitat 
designation,  an  activity  must  also  be  a 
Federal  action,  or  have  Federal 
involvements.  Tlie  Services  have 
clarified  the  regulation  to  reflect  this 
rule  of  reasonableness. 

A  commenter  requested  a  clarification 
of  whether  areas  into  which  listed 
species  are  transported  or  introduced 
can  become  Critical  Habitat.  As 
indicated  in  the  preamble  to  the 
proposed  regulations  (44  FR  47862)  the 
Services  are  considering  a  regulatory 
mechanism  to  provide  flexible 
management-for  reintroduced 
populations  of  listed  species.  The 
Services  have  not  yet  determined  the 
appropriate  method  for  achieving  that 
end. 

One  commenter  suggested  that  this 
■  subsection  be  expanded  to  provide 
examples  of  the  types  of  impacts,  in 
addition  to  those  of  an  economic  nature, 
that  would  be  considered  in  analyzing 
the  effects  of  a  Critical  Habitat 
designation.  In  amending  the  Act  to 
provide  for  analysis  of  the  possible 
impacts  of  Critical  Habitat  designations. 
Congress  specifically  referred  to 
economic  impacts.  Other  types  of 
impact,  which  may  take  many  forms, 
will  depend  upon  the  specific 
circumstances  surrounding  a  Critical 
Habitat  designation,  and  are  to  a 
considerable  extent  unpredictable  at 
this  time.  As  a  result  the  Services  have 
not  adopted  rule  language  on  these  other 
impacts.  However,  the  Services  intend 
to  consider  all  identifiable  relevant 
impacts  on  a  case-by-case  basis. 

One  commenter  suggested  that 
Critical  Habitat  designations  be  based 
only  on  biological  considerations,  and 
that  economic  factors  should  only  be 
used  in  subsequent  management 
decisions.  The  Act  requires  that 
economic  factors  be  considered  in  the 
delineation  of  Critical  Habitat.  See 
section  4(b)(4);  16  U.S.C.  1533(b)(4). 

§  424.12(d).  Several  commenters 
indicated  that  the  proposed  rule  was  not 
sufficiently  clear  in  setting  out  the 
method  by  which  Critical  Habitat 
boundaries  would  be  described,  or  that 
references  to  ephemeral  features  should 
be  completely  prohibited  in  describing 
Critical  Habitat.  The  Services  agree,  and 
the  final  rule  has  been  revised  to  clarify 
the  method  of  description  of  Critical 
Habitat  and  prevent  the  use  of 
ephemeral  features  in  such  descriptions. 
^e  also  the  discussion  at  §  17.94  above. 

§  424.12(e).  Many  commenters 
objected  to  the  possibility  that  an 
inclusive  area  might  be  designated  as 
Critical  Habitat  when  sever^  suitable 
habitats  are  located  in  close  proximity. 
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The  allowance  for  the  designation  of  an 
inclusive  area  as  Critical  Habitat  is 
intended  only  to  alleviate  the  potential 
problem  of  an  unnecessarily 
complicated  description  of  Critical 
Habitat  that  would  result  if  a  number  of 
very  local  and  disjunct  habitats  were  to 
be  designated  individually.  The  Services 
intend  to  use  this  authority  only  in  cases 
where  ruitable  habitat  areas  are 
extremely  close  together. 

§  424.12(f).  This  subsection 
implements  the  statutory  requirement 
for  designating  as  Critical  Habitat  an 
area  outside  the  geographic  range  of  the 
species.  See  the  discussion  at  §  424.02 
above. 

§  424.13.  Sources  of  information  and 
relevant  data.  One  commenter 
suggested  that  there  be  a  speciHcation 
that  data  reviewed  consist  of  the  best 
scientific  and  commercial  data 
available.  The  Services  will  review  the 
available  data  and  make  their 
determinations  on  proposed  and  final 
rules  on  the  basis  of  the  best  scientific 
and  commercial  data  available  to  them. 

One  commenter  recommended  that 
formal  procedures  for  notification  and  a 
review  and  comment  period  be 
instituted  in  consideration  of  data 
supporting  possible  revisions  of  the  lists. 
This  recommendation  is  rejected.  The 
Services  believe  that  formal  agency 
notification  and  review  and  comment 
properly  follow  the  publication  of  a 
notice  of  review  or  proposed  rule  in  the 
Federal  Register  as  pail  of  the  normal 
rulemaking  process.  To  require  another 
round  of  notices  and  proposed 
rulemaking  would  provide  only  marginal 
benefits,  as  the  Department  of  the 
Interior  has  determined  in  its  rules 
implementing  Executive  Order  12044. 

See  43  CFR  Part  14. 

The  Services  have  also  implemented 
the  requirement  imposed  by  the 
Endangered  Species  Act  Amendments  of 
1979  to  conduct  a  review  of  the  status  of 
a  species  before  proposing  it  for  listing. 
The  Services  interpret  this  provision  as 
requiring  the  preparation  of  a  brief 
summary  of  information  available  on  the 
status  of  the  species.  The  status  review 
will  include  as  appropriate,  a  summary 
of  major  studies  on  the  species  and  the 
views  of  experts  on  this  group  of  taxa. 

§  424.14.  Petitions. 

§  424.14(a).  Several  comments 
requested  that  the  special  procedures 
under  the  Act  for  reviewing  a  petition  to 
list,  reclassify  or  delist  a  species  be 
applied  to  petitions  requesting  the 
Services  to  take  other  actions  described 
in  §  424.10,  such  as  to  designate  or 
delete  Critical  Habitat.  These  special 
procedures  require  publication  in  the 
Federal  Register  of  a  notice  when  the 
director  has  found  that  substantial 


evidence  supports  the  petition,  and 
publication  of  a  status  review  on  the 
species  involved  within  90  days  of 
receipt  of  the  petition. 

The  Services  have  not  accepted  these 
suggestions.  Section  4(c)(2)  of  the  Act 
clearly  states  that  the  special 
procedures  described  above  are 
applicable  only  for  petitions  to  review 
the  status  of  “any  listed  or  unlisted 
species  proposed  to  be  removed  from  or 
added  to  either  list”.  Furthermore,  the 
1978  amendments  to  the  Endangered 
Species  Act  imposed  comprehensive 
procedures  for  Critical  Habitat 
rulemakings  that  provide  for  extensive 
public  participation  and  are  particularly 
suited  for  Critical  habitat 
determinations.  The  Services  also  note 
that  the  petition  procedures  imposed  by 
section  4(c)(2)  of  the  Act,  such  as  a 
status  revihw  of  the  species,  are  not 
particularly  appropriate  in  Critical 
Habitat  cases. 

One  comment  suggested  that  a 
periodic  listing  of  petitions  received  be 
published  in  the  Federal  Register  for 
informational  purposes.  Since  a  notice 
must  be  published  in  the  Federal 
Register  whenever  a  petition  has  met 
the  requirements  of  the  Act  and  these 
rules,  the  Services  consider  a  periodic 
listing  to  be  unnecessary. 

One  commenter  recommended  that 
the  scope  of  organizations  from  which 
petitions  might  be  received  be 
broadened.  The  Services  desire  to 
receive  petitions  fi'om  any  interested 
person,  group,  or  organization,  as 
indicated  in  the  original  proposal. 

One  commenter  recommended  that 
the  Services  collect  their  own  data 
before  responding  to  petitions.  The 
Services'  duty  with  respect  to  processing 
petitions  must  be  interpreted  in  a 
manner  reflecting  the  short  time  fi'ame 
(90  days)  in  which  they  are  statutorily 
required  to  act.  The  Services  will  review 
published  studies,  reports,  and  other 
sources  of  information  on  the  species 
when  examining  the  petition,  but  the 
Services  cannot  conduct  field  studies  in 
most  cases  because  of  the  statutory 
deadline.  The  comment  is  therefore 
rejected. 

§  424.14(b).  One  commenter  suggested 
that  petitions  be  reviewed  to  determine 
whether  they  were  politically  motivated 
or  fabricated.  The  Services  do  not 
consider  an  examination  of  petitioners 
motivation  to  be  appropriate  in 
reviewing  petitions.  Review  by  the 
Services  is  primarily  concerned  with  a 
petition’s  presentation  of  biological 
information.  A  petition  found  to  be 
based  on  fabricated  information  would 
be  denied  as  not  presenting  substantial 
evidence.  This  circumstance  is 


adequately  covered  in  the  rules  and  no 
change  has  been  made. 

One  commenter  requested  that  the 
rule  make  clear  whether  the  petitioner  is 
responsible  for  providing  data  sufficient 
to  form  a  basis  for  actions  taken  by  the 
Services,  or  whether  this  responsibility 
lies  elsewhere.  The  principal 
responsibility  of  a  petitioner  is  to 
present  substantial  evidence  relating  to 
the  status  of  the  species.  This  may  be 
less  than  that  required  to  propose  or 
finalize  a  listing.  The  Services  intend  to 
gather  information  from  as  many 
sources  as  are  available  before 
proposing  an  action,  and  bear  the 
primary  responsibility  for  gathering 
sufiicient  information  on  which  to  base 
such  actions.  The  Services  believe  that 
this  is  clearly  expressed  in  the  rule. 

Two  commenters  suggested  that 
petitions  requesting  that  species  be 
removed  from  the  lists  should  not  be 
required  to  contain  extensive 
backgroimd  data  regarding  the  species. 
The  Services  must  make  the  same 
decision  in  the  case  of  either  listing  or 
delisting — ^whether  the  species  is  * 
Endangered  or  Threatened.  The  petition 
requirements  are  written  consistent  with 
this  scheme. 

One  commenter  suggested  that  this 
section  presented  an  “impossible  goal” 
for  many  species  since  in  some  cases 
past  and  present  numbers  and 
distribution  of  a  species  are  unknown. 
The  Services  recognize  that  precise  past 
and  present  numbers  and  distribution 
may  not  be  available  for  many  species, 
but  are  primarily  concerned  that 
whatever  information  is  available  be 
presented  in  a  petition,  even  if  such 
information  is  imprecise.  It  must  be 
recognized  that  the  Services  are 
required  to  take  action  based  on  the 
best  scientific  and  commercial  data 
available  at  a  given  time  and  the  rules 
are  written  to  aid  the  Services  in 
meeting  this  requirement. 

A  number  of  comments  addressed  the 
substantial  evidence  standard  of 
§  424.14(b).  One  suggested  that  a 
significant  evidence  standard  be 
adopted  rather  than  a  substantial 
evidence  standard.  This  comment  has 
been  rejected  since  section  4(c)(2)  of  the 
Act,  16  U.S.C.  1533(c)(2),  specifically 
imposes  a  sulfstantial  evidence 
standard. 

One  comment  questioned  the  legal 
authority  for  the  definition  of 
“substantial  evidence”,  and  suggested 
that  it  be  moved  to  the  definitions 
section.  The  definition  has  been 
provided  to  clarify  what  evidence  is 
needed  to  support  a  petition  for 
purposes  of  the  rules  and  section  4(c)(2) 
of  the  Act.  The  standard  adopted  is 
drawn  from  judicial  decisions  which 
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have  interpreted  the  substantial 
evidence  standard  of  the  Administrative 
Procedure  Act.  The  debnition  is  not 
placed  in  the  general  deOnition  section 
of  these  rules  because  it  is  a  specific 
deHnition  used  only  in  this  paragraph 
and  is  inapplicable  to  other  uses  of  the 
term  in  the  rules  and  in  the  Act. 

Several  conunents  addressed  specific 
parts  of  the  proposed  definition.  Ilie 
word  “quantum”  was  deemed  ■  - 

inappropriate  and  has  been  changed  to 
“amount"  in  the  fir  al  rules;  the 
“reasonable  person”  language  has  been 
retained  since  it  constitutes  an 
important  component  of  the  standard  as 
interpreted  by  court  decisions. 

§  424.14(c).  Two  comments  suggested 
that  the  rules  establish  a  time  limit  for 
the  Director  to  determine  whether 
petitions  include  substantial  evidence. 
The  Services  have  adopted  the 
suggestion;  the  final  rules  provide  that 
the  Services  will  make  the  substantial 
evidence  determination  within  90  days. 

One  comment  suggested  that  there 
was  an  imclear  distinction  between  the 
evidence  considered  sufficient  to 
warrant  the  acceptance  of  a  petition  and 
that  required  as  the  basis  of  a  proposed 
listing.  The  Services  disagree  with  this 
'view;  a  petition  is  complete  if  it  presents 
substantial  evidence,  a  proposed  listing 
requires  a  preliminary  determination  by 
the  Services  that  the  species  is  either 
Endangered  or  Threatened. 

Several  comments  recommended  the 
rules  require  that  a  Federal  Register 
notice  that  a  petition  is  under  review 
either  lead  to  a  proposed  rule  within  a 
specified  time  or  be  withdrawn.  Both  the 
Act  and  these  rules  require  the  Services 
to  conduct  and  publish  a  review  of  the 
status  of  a  species  that  is  the  subject  of 
the  petition  within  90  days.  No  other 
time  limits  are  necessary.  The 
information  needed  to  propose  a  rule 
may  require  some  time  to  obtain, 
particularly  if  further  field  research  must 
be  completed. 

One  commenter  suggested  that  the 
Services  be  required  to  consult  with 
State  agencies  before  publication  of  a 
notice  that  a  petition  had  been  accepted. 
Given  the  short  statutory  time  for 
dealing  with  petitions,  a  further 
requirement  to  this  effect  is 
impracticable.  However,  as  a 
discretionary  matter  the  Services  may 
consult  with  State  conservation 
agencies  in  some  cases. 

Two  comments  inquired  whether  the 
publication  of  a  status  review,  required 
by  this  section,  is  equivalent  to  the  ' 
publication  of  a  notice  of  review.  The 
status  review  for  petitions  imposed  by  . 
the  Act  is  not  the  same  as  a  notice  of 
review.  The  latter  is  a  discretionary 


administrative  tool  for  requesting  further 
information. 

§  424.14(d).  One  commenter 
recommended  that  the  Services  be 
required  to  inform  a  petitioner  whose 
petition  is  denied  of  the  reason  for 
denial.  This  recommendation  is  in 
keeping  with  the  intentions  of  the 
Services  and  has  been  adopted  in  the 
final  rule. 

One  comment  requested  that  a 
procedure  be  established  so  that  a 
petitioner  could  administratively  appeal 
from  a  denial  of  a  petition  by  the 
Director.  The  comment  suggests  that  the 
most  appropriate  body  to  carry  out  these 
responsibilities  would  be  an  outside 
technical  panel.  Establishing  an 
elaborate  administrative  appeal  system 
would  be  expensive  and  uimecessary  in 
light  of  the  infi'equency  of  problems  in 
this  regard  in  the  past.  The  Services, 
however,  will  consider  informal  requests 
to  review  the  denial  of  a  petition. 

One  comment  suggested  that  a  specific 
time  limit  be  established  for  the 
disposition  of  petitions  relating  to 
Critical  Habitat.  This  suggestion  has 
been  rejected  since  the  requirements  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  §  553,  and  respective 
Departmental  regulations  require  that 
such  petitions  be  processed  in  a  timely 
and  appropriate  departmental 
regulation. 

Section  424.15— Notice  of  Review. 

One  comment  suggested  that  the 
language  of  proposed  §  405.15(a)  be 
deleted  because  it  would  permit  further 
consideration  of  petitions  which  are  not 
supported  by  substantial  evidence  in  a 
manner  inconsistent  with  §  424.14.  This 
comment  has  not  been  accepted.  The 
notice  of  review  provision  is  intended  to 
be  used  primarily  in  cases  other  than 
petitions  (which  have  their  own  specific 
procedures  in  §  425.14).  This  procedure 
provides  the  Services  with  a  flexible 
management  tool  to  gather  necessary 
information,  and  also  provides  an  added 
opporbmity  for  public  involvement 
before  a  formal  proposed  rulemaking. 

The  Services  believe  this  process  is  in 
keeping  with  the  public  involvement 
emphasis  of  the  Act  and  Executive 
Order  12044. 

Another  comment  suggested  that 
private  landowners  should  also  be 
contacted  in  any  notice  of  review.  The 
Services  have  carefully  considered  this 
comment,  but  believe  that  such  ' 
extensive  notification  procedures  are 
not  warranted  at  this  early  and  tentative 
stage  in  the  decision  process.  Often  the 
tentative  and  broad  nature  of  a  notice  of 
review  would  mean  that  no  specific  area 
involving  the  species  could  even  be 
identified.  Contacting  local  governments 
is  required  once  Critical  Habitat  is 


proposed,  and  the  Services  believe  this 
is  the  best  time  to  do  so.  The  Services 
also  note  that  State  Governors  are  free 
to  contact  State  or  local  groups  for  their 
comments,  whenever  the  Governors  feel 
such  action  is  appropriate. 

One  commenter  recommended  that 
the  Services  avoid  lengthy  periods  of 
review  for  species  under  consideration 
as  Endangered  or  Threatened  but  for 
which  a  proposed  rule  has  not  been 
published.  The  Services  in  all  cases 
attempt  to  deal  with  species  reviews  in 
an  expeditious  manner.  The  requirement 
that  the  Services  act  only  when  they 
believe  a  species  is  Endangered  or 
Threatened  requires  careful  evaluation 
of  data  not  always  readily  available.  To 
impose  a  regulatory  requirement  on  the 
length  of  reviews  is  unwise  since  the 
data  readily  available  varies  greatly 
fi'om  species  to  species. 

One  comment  contended  that  this 
section  provided  insufificient  detail 
regarding  the  procedures  that  would  be 
followed  in  conducting  a  review  of  an 
action  under  consideration.  This 
comment  is  rejected.  Extensive 
procedures  for  gathering  information 
and  consulting  interested  private 
organizations  and  governmental  entities 
are  included  in  the  rules.  Further 
requirements  along  these  lines  are 
unnecessary. 

One  comment  suggested  that  a  period 
be  set  for  receipt  of  comments  solicited 
by  a  notice  of  intent  or  review  to 
generate  additional  economic  or  other 
information.  The  Services  have  rejected 
this  comment.  The  length  of  the 
comment  period  will  vary  from  case  to 
case,  and  this  preliminary  stage  of  the 
rulemaking  process  makes  designation 
of  a  specific  time  undesirable.  The 
desirability  of  maintaining  broad 
flexibility  at  this  stage  of  the  rulemaking 
is  reflected  in  the  Interior  Department 
regulations  on  rulemaking.  See  43  CFR 
Part  14,  implementing  Executive  Order 
12044. 

The  Services  have  adopted  the 
suggestion  that  the  notice  of  review 
portion  of  this  rule  be  made  a  separate 
section  for  clarity. 

%  424.16  Proposed  Rules — General 

One  comment  suggested  that 
notification  procedures  for  proposed 
rules  involving  Critical  Habitat  should 
be  applicable  to  proposed  rules  which 
do  not  designate  Critical  Habitat.  The 
Services  have  not  accepted  this 
comment.  Congress  has  carefully 
formulated  different  procedures  for 
proposed  rules  involving  Critical 
Habitat,  procedures  that  are  particularly 
useful  to  questions  that  may  arise  in  that 
context,  liie  Services  do  not  believe 
that  they  should  make  such  a  significant 
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departure  from  the  carefully  formulated 
congressional  scheme. 

§  424.16(b)(1)  Content  of  Proposed  Rule 

One  comment  suggested  that  a 
proposed  rule  be  required  to  include  a 
citation  of  appropriate  information 
sources  used  in  preparing  the  rule.  The 
final  rules  have  been  revised  to  include 
this  requirement. 

Several  commenters  suggested  that 
both  supporting  and  contradictory  data 
be  summarized  in  a  proposed  rule.  The 
Services  agree  with  the  comment,  but 
believe  modiHcation  of  the  final  rule  is 
unnecessary.  The  Services  intend  that 
proposed  listings  will  contain  a 
summary  of  all  data  on  which  they  are 
based,  including  that  which  is 
contradictory. 

The  section  has  been  modified  slightly 
to  bring  it  into  conformance  with  the 
Act.  As  the  final  rule  indicates,  some 
points  must  be  included  in  listing  and 
Critical  Habitat  rulemaking,  others  for 
all  Endangered  Species  Act  rulemaking. 

Section  424.16(b)(2).  Several 
comments  suggested  that  the  public 
comment  period  on  proposed  rules  be 
lengthened  from  45  to  90  days.  A 
number  of  conunents  pointed  out  that 
State  Governors  are  afforded  90  days  to 
comment,  and  the  public  should  be 
given  equal  time  to  submit  comments. 
Although  Governors  are  authorized  90 
days  to  comment  on  rules  relating  to 
resident  species  of  fish  and  wildlife, 
section  4(b)(1)(C)  of  the  Act  authorizes 
this  period  to  be  shortened  by 
agreement  between  the  Service  and  the 
Governor.  Because  the  Act  itself 
establishes  no  specific  comment  period, 
the  general  provisions  of  the 
Administrative  Procediu'e  Act  (APA) 
apply.  Section  553  of  the  APA  provides 
that  the  comment  period  is  to  remain ' 
open  for  a  minimum  of  30  days  unless 
good  cause  is  shown.  The  Services 
believe  that  this  standard  should  be 
applied  for  proposed  rules  not  listing 
species  or  designating  Critical  Habitat. 

For  rules  listing  species  or  designating 
Critical  Habitat,  the  Services  believe  a 
60-day  minimum  standard  should  apply. 
The  rule  has  been  changed  to  reflect  this 
view. 

Section  424.16(b)(3).  One  commenter 
‘suggested  that  notifications  to  foreign 
countries  be  made  specifically  to  the 
management  authorities  of  such 
countries.  In  foreign  species  listings, 
notifications  are  made  by  the  Services 
through  the  auspices  of  the  Department 
of  State  by  normal  diplomatic  channels. 
The  Services  consider  it  inappropriate  to 
set  forth  the  manner  in  which  this 
notification  should  be  made. 

Several  commenters  suggested  that 
more  specific  requirements  be 


incorporated  in  this  subsection  for  the 
notification  of  State  and  Federal 
agencies,  interest  groups  and  private 
individuals  of  proposed  actions.  The 
Services  intend  to  disseminate  notices 
of  proposals  as  widely  as  is  practical 
and  appropriate  in  individual  cases.  The 
manner  in  which  this  process  will  be 
carried  out  varies  with  the  situation  and 
further  standards  are  therefore 
unnecessary. 

Section  424.16(b)(5).  One  comment 
suggested  that  the  time  within  which 
one  must  request  a  public  meeting  or 
hearing  should  run  from  the  date  of 
newspaper  notice  rather  than  fi'om 
publication  in  the  Federal  Register.  This 
comment  has  not  been  accepted  since 
section  4(f)(2)(B)(iv)  (I)  and  (II)  of  the 
Act  specifically  provide  that  this  period 
is  to  run  from  Federal  Register 
publication. 

§  424. 17  Proposed  Rules — A  dditional 
Procedures  for  Critical  Habitat 

For  clarity  the  Services  have  adopted 
a  separate  section  for  the  additional 
Critical  Habitat  requirements  in  the  final 
rules. 

One  comment  argued  that  an 
adjudicatory  hearing  must  be  provided 
upon  request  for  proposed  rules 
designating  Critical  Habitat.  The 
Services  disagree  with  this  view. 
Although  the  Act  in  some  cases  calls  for 
public  hearings  for  proposed  rules 
designating  Critical  Habitat,  it  does  not 
specify  that  the  hearing  be  “on  the 
record  after  opportunity  for  an  agency 
hearing”.  See  United  States  v.  Florida 
East  Coast  Ry,  410  U.S.  224  (1973)  and 
United  States  v.  Allegheny-Ludlum 
Steel,  406  U.S.  742  (1972).  The  Services 
also  note  that  proposed  Critical  Habitat 
rules  are  prospective  legislative  type 
rules  of  general  application  rather  than 
“quasi-judicial”  proceedings  to 
determine  the  specific  rights  of 
particular  individuals  or  entities.  The 
legislative  history  of  the  Act  also  makes 
clear  that  udjudicatory  hearings  are  not 
required,  since  the  Conference  Report 
for  the  1978  Amendments  specifically 
provides  that  “the  committee  does  not 
intend  that  either  the  meetings  or 
hearings  be  full  adversarial  proceedings 
with  all  the  inherent  expenses  to  the 
parties  and  delays  in  carrying  out  a  final 
regulation.”  See  H.  Rept.  95-1804,  95th 
Cong.  2d  Sess.  27  (1978).  See  also  H. 

Rept.  96-697,  96th  Cong.  1st  Sess.  10- 
11(1979). 

A  number  of  comments  were  received 
on  the  proposed  timing  of  public 
meetings  and  the  manner  in  which  they 
are  to  be  requested.  One  comment 
suggested  that  the  public  meeting  and 
hearing  be  held  on  the  same  day. 

Another  suggested  that  the  public 


hearing  should  be  held  after  the  public 
meeting,  since  the  meeting  would 
provide  the  public  with  an  opportunity 
to  become  fully  informed  about  the 
proposal.  The  same  comment  objected 
to  the  proposed  procedure  of  requiring 
an  interested  person  to  request  a  public 
hearing  within  15  days  of  the  public 
meeting. 

In  recent  amendments  to  the 
Endangered  Species  Act,  Congress  has 
made  clear  that  interested  persons  are 
to  be  afforded  15  days  after  the  public 
meeting  to  request  a  public  hearing.  See 
section  4(f)(2)(B)(iv)(II).  This  provision 
has  been  implemented  in  the  final  rules. 
The  legislative  history  of  the 
amendments  also  indicates  that 
Congress  intends  the  public  hearing  to 
occur  after  the  public  meeting. 

The  Services  retain  discretion  to 
conduct  a  public  hearing  even  if  one  is 
not  requested.  This  authority  is 
specifically  recognized  in  the  final  rules. 
In  the  exercise  of  this  authority,  the 
Service  may  in  appropriate  cases  set  a 
time  and  place  for  the  public  hearing  at 
the  same  time  the  proposed  rule  is 
published  in  the  Federal  Register.  The 
effect  of  this  action  would  be  to 
minimize  the  added  expense  of 
publication  and  to  speed  up  the 
rulemaking  process. 

Another  conunent  suggested  that 
public  meetings  be  held  early  in  the 
comment  period.  The  Services  generally 
agree  that  the  public  meeting  should 
occur  early  in  rulemaking  process,  but 
the  need  for  providing  adequate  notice 
of  its  time  and  location  will  necessarily 
result  in  some  delay.  For  reasons 
expressed  above,  the  Service  also  finds 
it  undesirable  to  require  an  extended 
comment  period. 

One  conunent  suggested  that  the 
section  be  changed  to  clarify  that  a 
public  meeting  on  a  Critical  Habitat 
proposal  could  occur  within  or  adjacent 
to  the  area  determined  as  Critical 
Habitat.  The  language  of  the  proposed 
rule  is  consistent  with  that  of  the  Act, 
and  has  been  retained.  The  Services 
interpret  this  provision,  however,  as 
authorizing  them  to  conduct  the  meeting 
in  close  proximity  to,  but  outside  the 
Critical  Habitat  area,  when  adequate 
facilities  are  unavailable  therein. 

Another  conunent  suggested  that  the 
Service  establish  procedures  to  ensure 
that  an  adequate  administrative  record 
is  developed  for  rules.  These  rules 
contain  numerous  provisions 
implementing  requirements  intended  by 
Congress  to  ensure  that  the  Services 
make  fully  informed  decisions.  The 
Services  will  continue  to  compile 
complete  administrative  records  on 
which  they  will  base  their  judgments. 
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and  further  procedures  are  therefore 
unnecessary. 

One  comment  suggested  that  Critical 
Habitat  rule  summaries  be  published  in 
all  general  circulation  newspapers  in  the 
area  of  the  proposed  Critical  Habitat. 
This  comment  has  not  been  accepted. 
Recent  amendments  to  the  Act 
specifically  provide  that  publication 
should  occur  “in  a  newspaper  of  general 
circulation  within  or  adjacent  to  such 
habitat”.  The  Services  also  believe  that 
benefits  from  the  suggested  approach 
are  minimal  and  are  outweighed  by  the 
high  costs  and  administrative  difficulties 
that  would  result  if  this  approach  were 
adopted. 

The  final  rules  provide  that  the 
Services  must  send  the  draft  impact 
analysis  to  local  governments  along 
with  the  complete  text  Of  the  proposed 
and  NEPA  documents.  The  intent  of  this 
provision  is  to  provide  local 
governments  with  all  relevant  data  as 
quickly  as  possible  in  the  rulemaking 
process. 

Several  comments  objected  to  the 
language  contained  in  the  proposal 
which  provides  that  “any  accidental 
failure  to  provide  actual  notice  to  all 
such  local  governments  will  not 
invalidate  any  critical  habitat 
determination.”  This  language  has  been 
retained  since  it  is  identical  to  that 
found  in  the  Act.  See  section  4(f)(2)(B)  of 
the  Act. 

One  comment  questioned  whether  the 
“environmental  document”  referred  to  in 
this  section  was  an  environmental 
assessment  or  impact  statement.  The 
intent  of  the  Hnal  rules  is  that  any 
document  prepared  to  carry  out  NEPA 
responsibilities  will  be  sent  to  the 
appropriate  local  governments. 

One  comment  suggested  that  the  draft 
impact  analysis  should  be  prepared 
after  the  public  meeting.  The  Services 
disagree  with  this  view.  Preparation  of  a 
draft  impact  analysis  must  occiu  early 
in  the  rulemaking  process  to  ensure  its 
timely  availability  to  interested  parties 
and  its  timely  completion,  as  well  as  to 
aid  the  Director  in  reaching  his  decision 
to  publish  a  proposed  rule.  For  these 
reasons,  the  final  rules  indicate  that  the 
draft  analysis  will  be  completed  prior  to 
publication  of  the  proposed  rule. 

Another  comment  suggested  that  a 
public  hearing  should  be  held  after  an 
impact  analysis  has  been  made  public. 

As  indicated  above,  a  draft  analysis  will 
be  completed  and  available  to  the  public 
prior  to  any  public  hearing.  The  Services 
do  not  believe  that  the  regulations 
should  require  that  a  final  impact 
analysis  be  completed  prior  to  a  public 
hearing,  since  valuable  information 
obtained  at  that  time  should  be  reflected 
in  the  final  document.  The  Service  will. 


however,  complete  a  final  analysis  prior 
to  the  publication  of  a  final  rule. 

One  comment  suggested  that  a  notice 
of  review  be  a  mandatory  step  in 
gathering  information  concerning 
possible  impacts  of  a  Critical  Habitat 
designation.  This  comment  has  been 
rejected,  since  the  process  set  out  in  the 
rules  insures  sufficient  public  input.  As 
noted  above,  the  notice  of  review  is  a 
flexible  management  tool  that  should  be 
used  only  when  circumstances  warrant. 
See  43  CFR  Part  14. 

One  comment  questioned  the 
apparent  reliance  of  the  Services  on 
other  Federal  agencies  for  information 
concerning  economic  and  other  impacts 
associated  with  designating  Critical 
Habitat.  The  Services  will  rely  on 
Federal  agencies  for  this  type  of 
information,  since  those  agencies  are  in 
the  best  position  to  know  what  future 
Federal  activities  may  be  affected  by  a 
Critical  Habitat  designation.  The  section 
has  been  changed,  however,  to  clarify 
that  relevant  information  Will  be 
gathered  from  appropriate  Federal 
agencies  and,  to  the  extent  practicable, 
other  knowledgeable  entities. 

Another  commenter  requested  that  the 
required  draft  impact  analysis  should  be 
published  with  the  proposed  rule.  The 
Services  have  carefully  considered  this 
comment,  but  reject  it  at  this  time. 
Information  from  the  draft  will  be  used 
in  the  proposed  rule  itself,  and  it 
appears  unnecessary  to  duplicate  this 
information.  The  Services  also  note  that 
the  procedure  adopted  parallels  the 
procedures  taken  for  environmental 
documents  prepared  with  a  listing. 
Impact  analyses  are  also  available  on 
request  and  will  be  provided  to  the 
Governors,  local  governments,  and 
appropriate  Federal  agencies  at  the  time 
of  notiHcation. 

One  commenter  argued  that  the 
Services  consider  more  than  dollar 
benefits  when  designating  Critical 
Habitat.  The  Services  intend  to  do  so  in 
the  manner  the  Act  requires,  and  believe 
that  the  final  rules  express  that  intent. 

§  424.18— Final  Rules 

One  comment  argued  that  formal 
rulemaking  was  required  in  certain 
circumstances  and  that  the  procedures 
for  final  rules  set  out  in  this  section 
were  inadequate.  As  the  above 
discussion  on  public  hearings  indicates, 
rulemaking  under  the  Endangered 
Species  Act  is  informal  rulemaking 
under  the  Administrative  Procedure  Act. 
Modification  of  the  type  suggested  is 
therefore  unnecessary  as  a  legal  matter, 
and  the  associated  administrative 
expense  and  delay  also  militate  against 
such  procedures  from  a  policy 
perspective. 


One  commenter  suggested  that  a  final 
rule  be  adopted  only  upon  a  finding  that 
beneHts  deriving  from  its  promulgation 
would  outweigh  benefits  maintained  if 
no  action  were  taken,  and  in  the  event 
the  rule  were  not  adopted,  the  proposal 
upon  which  it  was  based  would  be 
withdrawn.  The  focus  of  a  final 
rulemaking  to  list  or  delist  a  species  is 
whether  or  not  it  is  Endangered  or 
Threatened.  See  section  4(a)  of  the  Act. 
The  Services  also  believe  that  the 
present  statutory  requirement  to 
withdraw  a  proposal  after  two  years 
adequately  satisfies  the  intent  of  the 
commenter. 

One  comment  suggested  that  “new 
information”  should  be  clarified  to 
include  information  that  did  not  exist  at 
the  time  of  withdrawal  or  which  had  not 
been  fully  evaluated  by  the  Service  prior 
to  withdrawal.  The  Services  reject  this 
comment;  determinations  of  whether 
sufficient  new  information  is  available 
will  vary  considerable  from  case  to 
case. 

One  commenter  suggested  that  the 
two  year  deadline  for  finalization  of  a 
rule  listing  a  species  be  applied  to  rules 
specifying  Critical  Habitat.  The  Services 
have  retained  the  language  of  the 
proposed  rules  since  it  comports  with 
that  of  the  Act.  The  Services  note, 
however,  that  in  most  cases  Critical 
Habitat  will  be  designated  at  the  same 
time  a  Species  is  listed. 

One  comment  suggested  that  a  final 
rule  should  become  effective 
immediately  upon  its  publication  due  to 
the  threats  facing  Endangered  and 
Threatened  species.  The  Services  have 
retained  the  proposed  language 
consistent  with  section  553(d)  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553(d),  which  provide  an  effective  date 
30  days  after  publication  of  the  final  rule 
unless  good  cause  is  found  and 
published  with  the  rule.  However,  the 
Service  will  waive  the  30-day  period  for 
good  cause  when  warranted. 

§  424.19— Enjergency  Rules 

One  comment  suggested  that  the 
emergency  rules  section  cover  plants  as 
well  as  fish  and  wildlife.  At  the  time  the 
proposed  rules  were  promulgated,  the 
Endangered  Species  Act  authorized  the 
use  of  emergency  rules  only  for  fish  and 
wildlife.  Recent  (December.  1979) 
amendments  to  the  Act  have  expanded 
this  authority  to  include  plants,  and  the 
final  rules  reflect  this  change. 

In  a  similar  vein,  a  comment 
suggested  that  the  120  days  effective 
date  for  emergency  rules  was  too  short 
in  light  of  the  numerous  requirements  for 
proposing  and  finalizing  rules,  and 
should  thus  be  deleted.  This  too,  had 
been  a  statutory  limitation.  The  recent 
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amendments  have  lengthened  this 
period  to  240  days,  and  the  final  rules 
reflect  this  change. 

One  Federal  agency  suggested  that 
the  Services  should  require  prior 
notification  of  Federal  action  agencies 
before  promulgating  an  emergency  rule. 
The  Services  will  make  every  effort  to 
inform  affected  Federal  agencies  before 
issuing  emergency  rules.  Additional 
procedural  requirements  could  defeat 
the  purpose  of  the  emergency  provisions 
of  the  Act  and  have  therefore  been 
rejected. 

§  424.20— Periodic  Review 

Several  commenters  suggested  that 
the  reviews  of  listed  species  now 
required  at  five-year  intervals  be 
conducted  more  frequently,  or  that 
reviews  be  permitted  at  any  time  after 
listing.  While  the  present  rule  requires 
reviews  of  listed  species  at  least  every 
five  years  in  order  to  comply  with 
provisions  of  the  Endangered  Species 
Act  Amendments  of  1978,  more  frequent 
reviews  will  be  undertaken  whenever 
warranted  by  new  information  regarding 
the  status  of  a  listed  species.  This  point 
is  clarified  in  the  final  rule. 

One  commenter  recommended  that 
this  section  require  the  Director  to  take 
action  to  remove  a  species  fi'om  the  lists 
or  change  its  status  if  the  review 
indicates  that  such  change  is  warranted. 
The  Services  believe  that  the  final  rule 
makes  clear  the  Directors'  obligations  to 
take  action  in  those  cases  in  which  a 
review  uncovers  sufficient  evidence 
supporting  removal  of  a  species  firom  the 
lists  or  change  in  its  status. 

Two  commenters  requested  that 
reviews  required  at  five  year  intervals 
consider  not  only  changes  in'the  listing 
status  of  species,  but  also  in  any  Critical 
Habitats  of  such  species.  This  section 
implements  section  4(c)(4)  of  the  Act, 
which  specifically  addresses  review  of 
species  for  considering  appropriate 
changes  in  listing  status.  However,  if 
information  indicating  that  a  Critical 
Habitat  area  or  boundary  should  be 
changed  arises  during  the  conduct  of 
such  a  review,  the  Services  will  take 
appropriate  action. 

This  rule  is  issued  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.\  Stat. 
844,  as  amended).  The  primary  authors 
of  this  final  rule  are  John  J.  Fay  and  Jay 
M.  Sheppard,  Office  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service 
(703/235-1975),  and  Charles  Kaiser  and 
Byron  Swift,  Office  of  the  Solicitor,  U.S. 


Department  of  the  Interior  (202/343- 
2172). 

Note. — ^The  Department  of  the  Interior,  as 
the  lead  agency  in  development  of  these 
rules,  has  determined  that  this  document  is 
not  a  significant  action  and  does  not  require 
a  regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Reguktions  Promulgation 

Accordingly,  Parts  17  and  402  are 
amended  and  a  new  Part  424  added  to 
Title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

1.  Amend  §  §  17.11  and  17.12  to  read  as 
follows  (exclusive  of  the  actual  lists  of 
wildlife  and  plants): 

§  1 7. 1 1  Endangered  and  threatened 
wildlife. 

(a)  The  list  in  this  section  contains  the 
names  of  all  species  of  wildlife  which 
have  been  determined  by  the  Director  to 
be  Endangered  or  Threatened.  It  also 
contains  the  names  of  species  of  wildlife 
treated  as  Endangered  or  Threatened 
because  they  are  sufficiently  similar  in 
appearance  to  Endangered  or 
Threatened  species  (see  §  17.50  et  seq.). 

(b)  The  columns  entitled  “Common 
Name”,  “Scientific  Name”,  and 
“Vertebrate  Population  where 
Endangered  or  Threatened”  define  the 
species  of  wildlife  within  the  meaning  of 
the  Act.  Thus,  differently  classified 
geographic  populations  of  the  same 
vertebrate  subspecies  or  species  shall 
be  identified  by  their  differing 
geographic  boundaries,  even  though  the 
other  two  columns  are  identical.  The 
term  “Entire”  means  that  all  populations 
throughout  the  present  range  of  a 
vertebrate  species  are  listed.  Although 
common  names  are  included,  they 
cannot  be  relied  upon  for  identification 
of  any  specimen,  since  they  may  vary 
greatly  in  local  usage.  The  Director  shall 
use  the  most  recently  accepted  scientific 
name.  In  cases  in  which  confusion  might 
arise,  a  synonym  will  be  provided  in 
parentheses.  Tlie  Services  shall  rely  to 
the  extent  practicable  on  the 
International  Code  of  Zoological 
Nomenclature. 

(c)  In  the  “Status”  column  the 
following  symbols  are  used:  “E”  for 
Endangered,  ‘X’  for  Threatened,  and  "E 
[or  T]  (S/A)”  for  similarity  of 
appearance  species. 

List  of  Endangered  and  Threatened  Wildlife  (§  17.11) 


(d)  For  informational  purposes  only, 
the  “Historic  Range”  indicates  the 
genefal  known  distribution  of  the 
species  or  subspecies  as  reported  in  the 
scientific  literature.  This  column  does 
not  imply  any  limitation  on  the 
application  of  the  prohibitions  in  the  Act 
or  implementing  rules.  Such  prohibitions 
apply  to  all  individuals  of  the  species, 
wherever  found.  When  the  list  is 
updated  annually  any  change  in  the 
range  will  be  added. 

(e)  For  informational  purposes  only,  a 
footnote  to  the  Federal  Register 
publication(s)  originally  listing  a  species 
is  provided  under  the  column  “When 
Listed.”  Footnote  numbers  to  §§  17.11 
and  17.12  are  in  the  same  numerical 
sequence,  since  plants  and  animals  may 
be  listed  in  the  same  Federal  Register 
document.  That  document  includes  a 
statement  indicating  the  basis  for  the 
listing. 

(f)  The  “Special  Rules”  and  “Critical 
Habitat”  columns  provide  a  cross- 
reference  to  other  sections  in  Part  17  or 
Parts  222,  226  or  227.  The  term  “N/A” 
(not  applicable)  appearing  in  either  of 
these  two  columns  indicates  that  there 
are  no  special  rules  and/or  Critical 
Habitat  for  that  particular  species. 
However,  all  other  appropriate  rules  in 
Part  17  and  Parts  217-227  and  402  still 
apply  to  that  species.  In  addition,  there 
may  be  other  i^es  in  this  Title  50  that 
relate  to  such  wildlife,  e.g.,  port-of-entry 
requirements.  It  is  not  intended  that  the 
references  in  the  “Special  Rules”  column 
list  all  the  regulations  of  the  two 
Services  which  might  apply  to  the 
species  or  to  the  regulations  of  other 
Federal  agencies  or  State  or  local 
governments. 

(g)  The  listing  of  a  particular 
taxonomic  group  includes  all  lower 
taxonomic  groups.  For  example,  the 
genus  Hylobates  [gibbons]  is  listed  as 
Endangered  for  China,  India,  and  SE 
Asia,  consequently  all  species, 
subspecies,  and  populations  of  that 
genus  are  to  be  considered  as 
Endangered.  The  species  Haliaeetus 
leucocephalus  [Bald  Eagle]  is  listed  as 
Threatened  and  the  “Vertebrate 
Population  where  Endangered  or 
Threatened”  was  defined  in  1978  (43  FR 
6230-6233)  as  “USA  (WA,  OR,  MN.  WI. 
MI)”;  thus  all  individuals  of  the  Bald 
Eagle  found  in  those  five  States  are 
considered  listed  as  Threatened  for  the 
purposes  of  the  Act. 

(h)  The  “List  of  Endangered  and 
Threatened  Wildlife”  is  provided  below: 


Species  Vertebrate 

- Historic  population  Status  When  Critical  Special 

Common  name  Scientific  name  range  where  endangered  listed  habitat  rules 

or  threatened 
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§  1 7. 1 2  Endangered  and  threatened 
plants. 

(a)  The  list  in  this  section  contains  all 
species  of  plants  which  are  determined 
by  the  Director  to  be  Endangered  or 
Threatened.  It  also  contains  species  of 
plants  treated  as  Endangered  or 
Threatened  because  they  are  similar  in 
appearance  to  an  Endangered  or 
Threatened  species  (see  §  17.50  et  seq.) 

(b)  The  columns  entitled  “Scientific 
Name”  and  “Common  Name"  define  a 
species  of  plant  within  the  meaning  of 
the  Act.  Although  common  names  are 
usually  included,  they  cannot  be  relied 
upon  for  identiHcation  of  any  specimen, 
since  they  may  vary  greatly  with  local 
usage.  The  Director  will  use  the  most 
recently  accepted  scientific  name.  In 
cases  in  which  confusion  might  arise,  a 
synonym  will  be  provided  in 
parentheses.  The  Services  shall  rely  to 
the  extent  practical  on  the  International 
Code  of  Botanical  Nomenclature. 

(c)  In  the  “Status”  column  the 
following  symbols  are  used:  “E”  for 


Endangered,  ‘T”  for  Threatened,  and  “E 
[or  T]  (S/A)"  for  similarity  of 
appearance  species. 

(d)  For  informational  purposes  only 
the  “Historic  Range"  indicates  the 
general  known  distribution  of  the 
species  as  reported  in  the  scientific 
literature.  This  column  does  not  imply 
any  limitation  of  the  application  of  the 
prohibitions  in  the  Act  or  implementing 
rules.  Such  prohibitions  apply  to  all 
individuals  of  the  species,  wherever 
found.  When  the  list  is  updated 
annually,  any  change  in  the  range  will 
be  added. 

(e)  For  informational  purposes  only,  a 
footnote  to  the  Federal  Register 
publication  which  originally  listed  the 
species  is  provided  under  the  column 
“When  Listed."  Footnote  numbers  to 

§  17.12  and  §  17.11  are  in  same 
numerical  sequence  since  plants  and 
animal^may  be  listed  in  the  Federal 
Register  document.  That  document 
includes  a  statement  indicating  the  basis 
for  listing. 

List  of  Endangered  and  lUhreatened  Plants  (§  17.12) 


(f)  The  “Special  Rules"  and  “Critical 
Habitat"  columns  provide  a  cross- 
reference  to  other  sections  in  this  Part  17 
or  Parts  222  or  227.  The  term  “N/A”  (not 
applicable]  appearing  in  either  of  these 
two  columns  indicates  that  there  are  no 
special  rules  and/or  Critical  Habitat  for 
that  particular  species.  However,  all 
other  appropriate  rules  in  this  Part  17' 
still  apply  to  that  species.  In  addition, 
there  may  be  other  rules  in  this  Title 
that  relate  to  such  plants,  e.g.,  port-of- 
entry  requirements.  It  is  not  intended 
that  the  references  in  the  “Special 
Rules"  column  list  all  the  regulations  of 
the  two  Services  which  might  apply  to^ 
the  plants  in  question  or  to  the 
regulations' of  other  Federal  agencies  or 
State  or  local  governments. 

(g)  The  listing  of  a  particular 
taxonomic  group  includes  all  its  lower 
taxonomic  units  [see  §.  17.11(g)  for 
examples). 

(h)  The  “List  of  Endangered  and 
Threatened  Plants”  is  provided  below: 


Species 

Scientific  name  Common  name 


§  17.13  [Deleted] 

2.  Delete  the  text  and  references  in  the 
table  of  sections  for  §  17.13  at  50  CFR 
and  reserve  this  section  for  future  rules. 

3.  Add  a  new  §  17.94  to  50  CFR  Part 
17,  including  list  of  sections,  as  follows: 

§  17.94  Critical  habitats. 

(a)  The  areas  listed  in  §  17.95  (fish  and 
wildlife)  and  §  17.96  (plants)  and 
referred  to  in  the  lists  at  §§  17.11  and 
17.12  have  been  determined  by  the 
Director  to  be  Critical  Habitat.  All 
Federal  agencies  must  insure  that  any 
action  authorized,  funded,  or  carried  out 
by  them  is  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
the  constituent  elements  essential  to  the 
conservation  of  the  listed  species  within 
these  defined  Critical  Habitats.  (See 
Part  402  for  rules  concerning  this 
prohibition;  see  also  Part  424  for  rules 
concerning  the  de.termination  of  Critical 
Habitat). 

(b)  The  map  provided  by  the  Director 


Histone  range  Status 


does  not,  unless  otherwise  indicated, 
constitute  the  definition  of  the 
boundaries  of  a  Critical  Habitat.  Such 
maps  are  provided  for  reference 
purposes  to  guide  Federal  agencies  and 
other  interested  parties  in  locating  the 
general  boundaries  of  the  Critical 
Habitat.  Critical  Habitats  are  described 
by  reference  to  surveyable  landmarks 
found  on  standard  topographic  maps  of 
the  area  and  to  the  States  and 
county(ies)  within  which  all  or  part  of 
the  Critical  Habitat  is  located.  Unless 
otherwise  indicated  within  the  Critical 
Habitat  description,  the  State  and 
county(ies]  names  are  provided  for 
informational  purposes  only. 

(c)  Critical  Habitat  management 
focuses  only  on  the  biological  or 
physical  constituent  elements  within  the 
defined  area  of  Critical  Habitat  that  are 
essential  to  the  conservation  of  the 
species.  Those  major  constituent 
elements  that  are  know'n  to  require 


When  Cntical  Special 

listed  habitat  rules 


special  management  qpnsiderations  or 
protection  will  be  listed  with  the 
description  of  the  Critical  Habitat. 

(d)  The  sequence  of  species  within 
each  list  of  Critical  Habitats  in  §§  17.95 
and  17.96  will  follow  the  sequences  in 
the  lists  of  Endangered  and  Threatened 
wildlife  (§  17.11)  and  plants  (§  17.12). 
Multiple  entries  for  each  species  will  be 
alphabetic  by  State. 

§§  17.95  and  17.96  [Amended] 

4.  Amend  §  §  17.95  and  17.96  by 
deleting  the  introductory  paragraphs 
before  paragraph  (a).  Further  amend 
both  sections  by  rearranging  all  species 
in  the  sequence  followed  in  the  Lists  of 
Endangered  and  Threatened  Wildlife 
(§  17.11)  and  Plants  (§  17.12).  This 
amendment  does  not  contain  the 
republication  of  these  lists  or  Critical 
Habitats  (§§  17.95  and  17.96).  Future 
republications  and  the  annual  revision 
of  title  50  will  reflect  this  resequencing 
of  the  Critical  Habitats. 
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PART  402— INTERAGENCY 
COOPERATION 

§  402.05  [Deleted] 

5.  Delete  §  402.05  entirely. 

6.  Add  a  new  Part  424  as  follows: 

PART  424— LISTING  ENDANGERED 
AND  THREATENED  SPECIES  AND 
DESIGNATING  CRITICAL  HABITAT 

Subpart  A— General  Provisions 

Sec. 

424.01  Scope  and  purpose. 

424.02  Definitions. 

Subpart  B— Revision  of  the  Lists 

424.10  General. 

424.11  Factors  for  listing,  reclassifying,  or 
removing  species. 

424.12  Criteria  for  designating  Critical 
Habitat. 

424.13  Sources  of  information  and  relevant 
data. 

424.14  Petitions. 

424.15  Notices  of  review. 

424.16  Proposed  rules — general. 

424.17  Proposed  rules — additional 
procedures  for  Critical  Habitat. 

424.18  Final  rules. 

424.19  Emergency  rules. 

424.20  Periodic  review. 

Authority:  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  etseg.). 

Subpart  A— Genera^Provisions 

§  424.01  Scope  and  purpose. 

(a)  This  Part  424  provides  rules  for 
revising  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  and, 
where  appropriate  designating  their 
Critical  Habitats.  Criteria  for 
determining  species  to  be  Endangered  or 
Threatened  and  for  designating  Critical 
Habitats  are  provided.  Procedures  for 
receiving  and  considering  petitions  to 
revise  the  lists  and  for  conducting 
periodic  reviews  of  species  contained  in 
the  lists  are  also  established. 

(b)  The  purpose  of  this  rule  is  to 
interpret  and  implement  those  portions 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  §  1531  et  seg.), 
that  pertain  to  the  listing  of  species  and 
the  determination  of  Critical  Habitats. 

§424.02  Definitions. 

(a)  The  dehnitions  of  terms  in  50  CFR 
§  402.02  shall  apply  to  this  Part  424, 
except  as  otherwise  stated. 

(b)  “Conservation,”  “conserve,”  and 
“conserving”  mean  to  use  and  the  use  of 
all  methods  and  procedures  which  are 
necessary  to  bring  any  Endangered 
species  or  Threatened  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary.  Such  methods  and 
procedures  include,  but  are  not  limited 
to,  all  activities  associated  with 


scientific  resources  management  such  as 
research,  census,  law  enforcement, 
habitat  acquisition  and  maintenance, 
propagation,  live  trapping,  and 
transplantation,  and,  in  the 
extraordinary  case  where  population 
pressures  within  a  given  ecosystem 
cannot  be  otherwise  relieved,  may 
include  regulated  taking. 

(c)  “Critical  Habitat”  means  (1)  the 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time  it 
is  listed  in  acco^ance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (i)  essential  to  the 
conservation  of  the  species  and  (ii) 
which  may  require  special  management 
considerations  or  protection,  and  (2) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time  it 
is  listed  upon  a  determination  by  the 
Director  that  such  areas  are  essential  for 
the  conservation  of  the  species. 

(d)  “Director”  means  the  Director  of 
the  U.S.  Fish  and  Wildlife  Service, 
Department  of  Interior,  or  the  Assistant 
Administrator  for  Fisheries,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  as  appropriate. 

(e)  “Endangered  species”  means  a 
species  which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range. 

(f)  “List”  or  “lists”  means  the  lists  of 
Endangered  or  Threatened  wildlife  and 
plants  found  at  50  CFR  17.11  or  17.12. 

(g)  “Plant”  means  any  member  of  the 
plant  kingdom,  including  seeds,  roots, 
and  other  parts  thereof. 

(h)  “Public  hearing”  means  an 
informal  hearing  to  provide  the  public 
with  the  opportunity  to  give  their 
comments  on  a  proposal  to  designate 
Critical  Habitat  and,  if  appropriate,  the 
accompanying  proposal  to  list  a  species. 

(i)  “^bUc  meeting”  means  an 
informal  meeting  between  Service 
representatives  and  the  public  that 
permits  an  exchange  of  information  on  a 
proposed  rule. 

(j)  “Special  management 
considerations  or  protection”  means  any 
methods  or  procedures  useful  in 
protecting  physical  and  biological 
features  for  the  conservation  of  listed 
species. 

(k)  “Species”  includes  any  species  or 
subspecies  of  fish  or  wildlife  or  plant, 
and  any  distinct  population  segment  of 
any  species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  mature. 
Excluded  are  those  species  of  the  Class 
Insects  determined  by  the  Director  to 
constitute  a  pest  whose  protection  under 
the  provisions  of  the  Act  would  present 
an  overwhelming  and  overriding  risk  to 
man. 


(l)  “Threatened  species”  means  any- 
species  which  is  likely  to  become  an 
Endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 

(m)  “Wildlife”  or  “fish  and  wildlife” 
means  any  member  of  the  Animal 
Kingdom,  including  without  limitation, 
any  vertebrate,  mollusk,  crustacean, 
ar^ropod  or  other  invertebrate  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  the  dead  body  or 
parts  thereof. 

Subpart  B— Revision  of  the  Lists 

§  424.10  General. 

The  Director  may  add  a  species  to  the 
lists  or  designate  Critical  Habitat  delete 
a  species  or  Critical  Habitat,  change  the 
listed  status  of  a  species,  change  the 
boundary  of  an  area  designated  as 
Critical  Habitat,  or  adopt  or  modify 
special  rules  (see  50  CFR  17.40-17.48  and 
Parts  222  and  227)  applicable  for  an 
Endangered  or  Threatened  species  only 
in  accordance  with  the  procedures  of 
this  Part. 

§  424. 1 1  Factors  for  listing,  reclassifying, 
or  removing  species. 

(a)  Any  species  or  taxonomic  group  of 
species  (e.g.,  genus,  subgenus)  as 
defined  in  §  424.02  is  eligible  for  listing 
under  the  Act  A  taxon  of  higher  rank 
than  species  will  be  listed  only  if  all 
component  species  are  individually 
Endangered  or  Threatened.  In 
determining  whether  a  particular  taxon 
or  population  is  a  species  for  the 
purposes  of  the  Act,  the  Director  shall 
rely  on  standard  taxonomic  distinctions 
and  the  biological  expertise  of  the 
Service  and  the  scientific  community 
concerned  with  that  group  of  taxa. 

(b)  A  species  shall  be  listed  if  the 
Director  determines  on  the  basis  of  the 
best  scientific  and  commercial  data 
available  to  him  after  conducting  a 
review  of  the  species’  status  that  the 
species  is  Endangered  or  Threatened 
because  of  any  one  or  a  combination  of 
the  following  factors: 

(1)  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range; 

(2)  Utilization  for  conunerical, 
sporting,  scientific,  or  educational 
purposes  at  levels  that  detrimentally 
affect  it; 

(3)  Disease  or  predation; 

(4)  Absence  of  regulatory  mechanisms 
adequate  to  prevent  the  decline  of  a 
species  or  degradation  of  its  habitat; 
and 

(5)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

(c)  The  fact  that  a  species  of  fish, 
wildlife,  or  plant  is  protected  by  the 
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Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  or  similar  international  agreement 
on  such  species  may  constitute  evidence 
that  the  species  is  Endangered  or 
Threatened.  The  weight  of  the  evidence 
will  vary  depending  on  the  international 
agreement  in  question  and  the  criteria 
pursuant  to  which  the  species  was  listed 
under  the  agreement.  The  Director  shall 
give  full  consideration  to  any  species 
protected  by  such  an  international 
agreement  to  determine  whether  the 
species  is  Endangered  or  Threatened. 

(d)  The  factors  for  removing  a  species 
from  the  list  are  those  in  paragraph  (b) 
of  this  section.  Hie  data  to  support  such 
removal  must  be  the  best  scientific  and 
commercial  data  available  to  the 
Director  to  substantiate  that  the  species 
is  neither  Endangered  nor  Threatened 
for  one  or  more  of  the  following  reasons; 

(1)  Extinction.  Unless  each  individual 
of  the  listed  species  was  previously 
identified  and  located,  a  sufficient 
period  of  time  must  be  allowed  before 
delisting  to  clearly  insure  that  the 
species  is  in  fact  extinct. 

(2)  Recovery  of  the  species.  The 
principal  goal  of  the  Services  is  to  return 
listed  species  to  a  point  at  which 
protection  under  the  Act  is  no  longer 
required.  A  species  may  be  delisted  if 
the  evidence  shows  that  it  is  no  longer 
Endangered  or  Threatened. 

(3)  Original  data  for  classification  in 
error.  Subsequent  investigations  may 
produce  data  that  show  that  the  best 
scientific  or  commercial  data  available 
at  the  time  that  the  species  was  listed 
w’ere  in  error. 

§  424.12  Criteria  for  designating  Critical 
Habitat 

(a)  Critical  Habitat  shall  be  specified 
to  the  maximum  extent  prudent  at  the 
time  a  species  is  proposed  for  addition 
to  the  list.  If  the  Director  determines  that 
the  designation  of  Critical  Habitat  is  not 
prudent,  he  will  state  the  reasons  for 
such  determination  in  the  proposed  and 
final  rules  listing  a  species.  Conditions 
under  which  a  designation  of  Critical 
Habitat  is  not  prudent  include,  but  are 
not  limited  to,  the  following: 

(1)  When  the  species  is  threatened  by 
taking  or  other  human  activity  and 
identiHcation  of  Critical  Habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or 

(2)  When  such  designation  of  Critical 
Habitat  would  not  be  beneficial  to  the 
species. 

(b)  The  Director  shall  consider  in 
determining  what  areas  are  Critical 
Habitat  those  physiological,  behavioral, 
ecological,  and  evolutionary 
requirements  essential  to  the 
conservation  of  the  species  and  which 


may  require  special  management 
considerations  or  protection.  These 
requirements  include,  but  are  not  limited 
to: 

(1)  Space  for  individual  and 
population  growth  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements: 

(3)  Cover  or  shelter, 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or  seed 
dispersal;  and  generally, 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  listed  species. 

When  considering  the  designation  of 
Critical  Habitat,  the  Director  shall  focus 
on  the  biological  or  physical  constituent 
elements  within  the  defined  area  that 
are  essential  to  the  conservation  of  the 
species.  Known  primary  constituent 
elements  shall  be  listed  with  the  Critical 
Habitat  description.  Primary  constituent 
elements  which  may  be  identified 
include,  but  are  not  limited  to,  the 
following:  roost  sites,  nesting  grounds, 
spawning  sites,  feeding  sites,  seasonal 
wetland  or  dryland,  water  quality  or 
quantity,  host  animal  or  plant, 
pollinator,  geological  formation, 
vegetation  type,  tide,  and  specific  soil 
types. 

(c)  The  Director  shall  identify  the 
significant  activities  which  would  both 
affect  an  area  considered  for 
designation  as  Critical  Habitat  and  be 
likely  to  be  affected  by  the  designation, 
and  shall  consider  the  reasonably 
probable  economic  and  other  impacts  of 
the  designation  upon  such  activities.  The 
Director  may  exclude  any  such  area 
from  the  Critical  Habitat  if  he 
determines  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  the  area  as  part  of  the  Critical 
Habitat.  The  Director  shall  not  exclude 
any  such  area  if  he  determines,  based  on 
the  best  scientific  and  commercial  data 
available,  that  the  failure  to  designate 
that  area  as  Critical  Habitat  will  result 
in  the  extinction  of  the  species. 

(d]  Each  Critical  Habitat  will  be 
defined  by  specific  prescribed  limits 
using  reference  points  and  lines  as 
found  on  standard  topographic  maps  of 
the  area.  Each  area  will  be  referenced  to 
the  State,  county(ies),  or  other  local 
governmental  units  within  which  all  or 
part  of  the  Critical  Habitat  is  located. 
Unless  otherwise  indicated  within  the 
Critical  Habitat  descriptions,  the  names 
of  the  State  and  countyfies)  are 
provided  for  informational  purposes 
only  and  do  not  constitute  the 
boundaries  of  the  area.  Ephemeral 


reference  points  (e.g.,  trees,  sand  bars) 
shall  not  used. 

(e)  When  several  suitable  habitats  are 
located  in  close  proximity  to  one 
another,  an  inclusive  area  may  be 
designated  as  Critical  Habitat.  Example: 
Several  dozen  or  more  small  ponds, 
lakes,  and  springs  are  found  in  a  small 
local  area.  The  entire  area  could  be 
designated  Critical  Habitat. 

(f)  The  Director  shall  designate  as 
Critical  Habitat  areas  outside  the 
geographical  area  presently  occupied  by 
a  species  only  when  a  designation  - 
limited  to  its  present  range  would  be 
inadequate  to  ensure  the  conservation  of 
the  species. 

(gl  Critical  Habitat  may  be 
established  for  those  species  previously 
listed  as  Threatened  or  Endangered  for 
which  no  Critical  Habitat  has  been 
previously  established. 

(h)  Additional  Critical  Habitat  may  be 
added  and  existing  ones  may  be 
modified  or  eliminated,  as  new  data 
become  available  to  the  Director. 

§  424.13  Sources  of  information  and 
relevant  data. 

When  considering  any  revision  of  the 
lists,  the  Director  shall  consult  as 
appropriate  with  the  affected  States, 
interested  persons  and  organizations, 
other  affected  Federal  agencies,  and,  in 
cooperation  with  the  Secretary  of  State, 
with  the  country  or  countries  in  which 
the  species  concerned  are  normally 
found  or  whose  citizens  harvest  such 
species  from  the  high  seas.  Data 
reviewed  by  the  Director  may  include, 
but  are  not  limited  to,  scientific  or 
commercial  publications,  administrative 
reports,  maps  or  other  graphic  materials, 
information  received  from  persons 
expert  on  the  subject,  and  comments 
from  interested  parti,  s.  Prior  to 
proposing  a  rule  to  list  or  remove  a 
species,  the  Director  shall  conduct  a 
review  of  the  status  of  the  species. 

§424.14  Petitions. 

(a)  Any  interested  person  may  submit 
a  petition  to  the  Director  to  review  the 
status  of  any  species  with  a  view  to 
taking  one  of  the  actions  described  in 

§  424.10.  Such  petitions  must  be  in 
writing,  contain  the  date  submitted,  and 
the  name,  signature,  address,  telephone 
number,  and  the  association,  institution, 
or  business,  if  any,  represented  by  the 
petitioner.  The  Director  shall 
acknowledge  in  writing  receipt  of  the 
petition  within  30  days. 

(b)  The  Director  shall  determine 
whether  substantial  evidence  has  been 
presented  in  support  of  the  measure 
recommended  by  a  petitioner, 
“Substantial  evidence"  is  that  amount  of 
evidence  that  would  lead  a  reasonable 
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person  to  conclude  that  the  measure 
proposed  in  the  petition  is  warranted.  In 
making  this  determination  the  Director 
shall  consider  whether  the  petition: 

(1)  Clearly  indicates  the 
administrative  measure  recommended, 
the  scientific  and  any  common  name  of 
the  species  involved,  and  if  appropriate, 
the  precise  area  recommended  as 
Critical  Habitat; 

(2)  Contains  detailed  narrative 
justification  for  the  recommended 
measure,  describing,  based  on  available 
information,  the  past  and  present 
numbers  and  distribution  of  the  involved 
species,  the  particular  threats 
confronting  the  species,  and  the  features 
and  importance  of  any  recommended 
Critical  Habitat; 

(3)  Indicates  any  beneficial  or  adverse 
effect  on  the  species  of  designating 
Critical  Habitat; 

(4)  Provides  information  on  the  status 
of  the  species  over  a  signibcant  portion 
of  its  range;  and 

(5)  Is  accompanied  by  appropriate 
supporting  documentation  such  as  a  list 
of  bibliographic  references,  reprints  of 
pertinent  publications,  copies  of  written 
reports  or  letters  from  authorities,  and 
maps,  as  appropriate. 

(c)  If  the  Director  finds  that  * 
substantial  evidence  has  not  been 
presented,  the  petition  shall  be  denied 
and  the  petitioner  shall  be  so  notified 
and  advised  of  the  reasons  for  denial 
within  90  days.  If  the  petitioner  proposes 
to  list,  delist,  or  change  the  status  of  a 
species  and  the  Director  finds  that 
substantial  evidence  has  been  presented 
in  such  petition,  the  Director  shall: 

(1)  Promptly  publish  a  notice  in  the 
Federal  Register  announcing  such 
determination,  (2)  conduct  and  publish 
in  the  Federal  Register  a  status  review 
of  the  species  that  is  the  subject  of  the 
petition  within  90  days  of  receipt  of  the 
petition  and  (3]  indicate  at  the  time  the 
status  review  is  published  how  the 
Service  intends  to  proceed  with  respect 
to  the  listing,  delisting,  or  reclassifying 
of  the  species. 

(d)  If  the  petition  relates  only  to  . 
Critical  Habitat  or  a  special  rule  for  the 
conservation  of  a  species,  the  Director 
will  promptly  conduct  a  review  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and 
respective  departmental  regulations  and 
take  appropriate  action. 

§  424.15  Notices  of  review. 

If  the  Director  finds  that  one  of  the 
actions  described  in  §  424.10  may  be 
warranted,  but  that  the  available 
evidence  is  not  sufficiently  definitive  to 
justify  proposing  the  action,  he  may 
publish  a  notice  of  review  in  the  Federal 
Register.  The  notice  of  review  will 


describe  the  measure  under 
consideration,  briefly  explain  the 
reasons  for  considering  the  action,  and 
solicit  comments  and  additional 
information  on  the  action  under 
consideration.  At  the  time  of  publication 
of  the  notice,  notification  in  writing  shall 
be  sent  to  the  Governors  of  any  affected 
States  and  the  governments  of  any 
foreign  countries  in  which  the  subject 
species  normally  occurs.  If  a  Critical 
Habitat  area  is  involved  in  the  review, 
notification  will  also  be  sent  in  writing 
to  any  Federal  agencies  and  local 
governments  with  jurisdiction  over 
lands  or  waters  under  consideration  and 
to  all  general  local  governments  within 
or  adjacent  to  the  potential  Critical 
Habitat. 

§  424.16  Proposed  rules— general. 

(a)  Based  on  the  initial  review 
conducted  pursuant  to  §  424.14(c), 

§  424.15,  §  424.20,  or  on  other 
information  that  the  Service  has 
obtained,  the  Director  may  propose 
revising  the  lists  as  described  in 

§  424.10. 

(b)  Procedures.  (1)  Content  of 
proposed  rule.  A  proposed  rule 
promulgated  to  carry  out  the  purposes  of 
the  Act  will  be  published  in  the  Federal 
Register.  These  proposals  will  include 
the  complete  text  of  the  proposed  rule,  a 
summary  of  the  data  on  which  the 
proposal  is  based  (including,  when 
appropriate,  citation  of  pertinent 
information  sources),  and  the 
relationship  of  such  data  to  the 
proposed  rule.  Rules  proposing  the 
listing,  delisting  or  reclassifying  of  a 
species  or  the  designation  of  Critical 
Habitat  will  also  include  a  summary  of 
factors  affecting  the  species  and  a 
description  of  the  anticipated  effects  of 
the  rulemaking  if  finalized  in  proposed 
form. 

(2)  Period  for  public  comments.  At 
least  60  day^  will  be  allowed  for  public 
comment  following  publication  in  the 
Federal  Register  of  a  rule  proposing  the 
listing,  reclassifying,  or  removal  of  a 
species.  Except  as  provided  under 

§  424.17(b)(2),  all  other  proposed  rules 
will  be  subject  to  a  comment  period  of 
at  least  30  days  following  the 
publication  in  the  Federal  Register. 

(3)  Notification  of  and  comment  by 
governors  of  affected  states  and 
governments  of  foreign  countires.  For 
proposed  rules  to  list,  delist  or  reclassify 
a  species  the  Director  shall  give  notice 
of  any  proposed  rule  in  writing  through 
the  Department  of  State  to  the 
governments  of  any  foreign  countries  in 
which  the  subject  species  normally 
occurs  or  whose  citizens  harvest  such 
species  from  the  high  seas.  With  respect 
to  resident  species  of  fish  and  wildlife 


the  Director  shall  give  notice  of  any 
proposed  rule  in  writing  to  the 
Governors  of  the  States  in  which  the 
subject  species  normally  occurs.  The 
Governor! s)  so  contacted  will  be 
allowed  90  days  after  notification  to 
submit  comments  and  recommendations 
on  the  proposed  rule  except  to  the 
extent  that  such  period  is  shortened  by 
agreement  between  the  Director  and 
Govenor(s)  concerned. 

(4)  Offer  for  publication.  For  rules 
proposing  the  listing,  delisting  or 
reclassifying  of  species  or  designating 
Critical  Habitat  the  Director  shall  offer 
the  substance  of  the  Federal  Register 
notice  proposing  the  rule  for  publication 
in  appropriate  journals  or  newsletters  of 
the  scientific  community. 

(5)  Public  meetings  on  proposals  not 
involving  Critical  Habitat  U  the  rule 
proposes  to  list,  delist  or  change  the 
status  of  a  species  and  does  not  specify 
Critical  Habitat,  the  Director  shall 
promptly  hold  a  public  meeting  on  the 
proposed  rule  within  or  adjacent  to  the 
area  in  which  the  species  is  located,  if  a 
request  for  such  a  meeting  is  made  in 
writing  by  any  person  to  die  Director 
within  45  days  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  The  specific  locations 
and  times  of  such  meetings  will  be 
determined  by  the  Director  and 
published  in  the  Federal  Register. 

§  424.17  Proposed  rules— additional 
procedures  for  Critical  Habitat 

(a)  In  addition  to  the  general 
procedures  for  proposed  rules  in 
§  424.16,  thiere  are  additional 
requirements  for  proposals  involving 
Critical  Habitat. 

(b)  Procedures.  (1)  Additional  content 
of  proposed  rule.  The  proposed  rule  will 
contain  a  map  of  the  proposed  Critical 
Habitat  and  will,  to  the  maximum  extent 
practicable,  be  accompanied  by  a  brief 
description  of  those  activities  (whether 
public  or  private)  that  might  occur  in  the 
area  and  in  the  opinion  of  the  Director, 
may  adversely  modify  such  habitat  or 
may  be  affected  by  designating  the  area 
as  Critical  Habitat. 

(2)  Period  for  public  comments.  At 
least  60  days  will  be  allowed  for  public 
comment  following  publication  in  the 
Federal  Register  of  a  proposal  involving 
Critical  Habitat. 

(3)  Public  meetings  or  hearings.  If  a 
proposed  rule  includes  Critical  Habitat, 
the  Director  shall  hold  a  public  meeting 
on  the  proposal  within  the  area  in  which 
such  Critical  Habitat  is  located  in  each 
State.  The  specific  locations  and  times 
of  such  meetings  shall  be  determined  by 
the  director  and  published  in  the  Federal 
Register.  A  public  hearing  shall  be  held 
after  the  public  meeting  in  each  State  in 
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which  such  habitat  is  proposed,  if 
requested  in  writing  no  later  than  15 
days  after  a  scheduled  public  meeting. 
Requests  for  a  public  hearing  must  be 
addressed  to  the  Director.  A  public 
hearing  will  be  held  promptly  but  not 
sooner  than  15  days  after  notice  of  the 
hearing  is  given  unless  good  cause  is 
shown.  The  Director  may  conduct  a 
public  hearing  on  his  own  motion. 

(4)  Other  notifications  and  notices. 
When  the  proposed  rule  involves 
Critical  Habitat,  the  Director  shall:  (i) 
notify  in  writing  any  Federal  agencies 
with  jurisdiction  over  lands  included  in 
the  area  under  consideration;  (ii)  publish 
a  summary  of  the  proposed  rule 
(including  a  source  of  further 
information  and  a  map  of  the  Critical 
Habitat]  in  a  newspaper  of  general 
circulation  within  or  adjacent  to  such 
habitat  within  30  days  of  the  date  of  the 
proposal;  and  (iii)  give  actual  notice  of 
the  proposed  rule  (including  its  complete 
text),  draft  National  Environmental 
Policy  Act  documents,  and  impact 
analyses  prepared  on  the  proposed  rule 
to  all  general  local  governments  located 
within  or  adjacent  to  the  proposed 
Critical  Habitat  within  30  days  of  the 
date  of  the  proposal.  However,  any 
accidental  failure  to  provide  actual 
notice  pursuant  to  paragraph 

(b](4)(iii)(c)  of  this  section  to  all  such 
local  governments  will  not  invalidate 
any  Critical  Habitat  determination. 

(5)  Consideration  of  economic  and 
other  impacts,  (i)  Upon  determining  that 
the  proposal  of  a  particular  area  as 
Critical  Habitat  is  appropriate  for 
biological  reasons,  the  Director  shall 
gather  economic  and  other  information 
on  impacts  associated  with  the  Critical 
Habitat  designation  on  significant 
activities  in  the  area,  contacting 
appropriate  Federal  agencies.  States, 
and  other  knowledgeable  entities. 

(ii)  The  Service  may  publish  a  notice 
of  intent  or  review  in  the  Federal 
Register  prior  to  proposal  of  a  rule  in 
order  to  receive  additional  economic  or 
other  relevant  information  from  the 
public  concerning  the  area  that  may  be 
affected  by  the  Critical  Habitat 
designation  (see  §  424.15). 

(iii)  The  Service  shall  prepare  a  draft 
impact  analysis  which  will  consider  the 
beneficial  or  detrimental  economic  and 
other  impacts  of  the  Critical  Habitat 
designation.  This  draft  impact  analysis 
is  available  to  the  public  at  the  time  the 
proposed  rule  is  published  in  the  Federal 
Register. 

§  424.18  Final  rules. 

(a)  Prior  to  the  time  of  a  final 
rulemaking  involving  Critical  Habitat  in 
the  proposal,  the  Service  shall  prepare  a 
final  impact  analysis  based  upon 


information  contained  in  the  draft 
impact  analysis  and  that  received  during 
the  comment  period,  including 
information  provided  at  public  meetings 
and  hearings.  The  final  impact  analysis 
will  analyze  and  discuss  both  the 
beneficial  and  deterimental  economic 
and  other  relevant  impacts  of  possible 
Critical  Habitat  conHgurations  on 
significant  arctivities  in  the  area.  This 
analysis  will  form  the  basis  for  the 
Director's  decision  as  to  whether  or  not 
to  exdlude  any  area  from  the  Critical 
Habitat.  The  Director  may  exclude  an 
area  from  Critical  Habitat  upon 
determining  that  the  benefits  of 
excluding  such  an  area  from  the  Critical 
Habitat  outweigh  the  benefits  of 
specifying  the  area  as  part  of  the  Critical 
Habitat.  However,  an  area  may  not  be 
excluded  h'om  Critical  Habitat  if  the 
best  scientific  and  commercial  data 
available,  show  that  the  failure  to 
designate  that  area  as  Critical  Habitat 
will  result  in  the  extinction  of  the 
species. 

(b)  After  consideration  of  public 
comments  and  the  available  data,  the 
Director  shall  either  publish  a  final  rule 
or  publish  a  notice  of  withdrawal  of  the 
proposal  in  the  Federal  Register. 

(c)  Contents  of  the  final  rule.  A  final 
rule  promulgated  to  carry  out  the 
purposes  of  the  Act  will  be  published  in 
the  Federal  Register.  These  proposals 
will  include  the  complete  text  of  the 
rule,  a  summary  of  the  comments  and 
recommendations  received  on  the 
proposal  (including  any  applicable 
public  hearings),  summaries  of  the  data 
on  which  the  rule  is  based  and  the 
relationship  of  such  data  to  the  final 
rule,  and  a  description  of  the  anticipated 
effects  of  the  rulemaking.  Final  rules 
that  list,  delist  or  reclassify  a  species  or 
designate  Critical  Habitat  shall  also 
provide  a  summary  of  factors  effecting 
the  species.  A  rule  involving  a  Critical 
Habitat  area  will  also  contain  a 
description  of  the  boundaries  of  such 
area  and  a  map  of  any  designated 
Critical  Habitat,  and  will,  to  the 
maximum  extent  practicable,  be 
accompanied  by  a  brief  description  of 
those  kinds  of  activities  (whether  public 
or  private)  that  might  occur  in  the  area 
and  which,  in  the  opinion  of  the 
Director,  may  adversely  modify  such 
habitat  or  be  impacted  by  designation  of 
the  area  as  Critical  Habitat 

(d)  Two-year  limitation  of  proposal.  A 
final  regulation  adding  a  species  to  the 
lists  shall  be  published  in  the  Federal 
Register  not  later  than  two  years  after 
the  date  such  rule  was  proposed.  If  a 
final  rule  is  not  adopted  within  this  two- 
year  period,  the  Director  shall  withdraw 
the  proposed  rule  and  will  publish 


notice  of  such  withdrawal  in  the  Federal 
Register  not  later  than  30  days  after  the 
end  of  such  period.  The  Director  shall 
not  propose  a  regulation  adding  to  the 
list  any  species  for  which  a  proposed 
regulation  has  been  withdrawn  under 
this  section  unless  he  determines  that 
sufficient  new  information  is  available 
to  warrant  the  proposal  of  a  rule. 
Notwithstanding  the  above  provision, 
the  Director  may  withdraw  a  proposal 
voluntarily  upon  a  determination  that 
available  information  and  data  do  not 
support  the  proposal. 

(e)  Effective  date  of  the  final  rule. 
Final  rules  shall  become  effective  not 
less  than  30  days  after  their  publication 
in  the  Federal  Register  except  as 
otherwise  provided  for  good  cause 
found  and  published  with  the  rule.  A 
Hnal  rule  shall  become  effective  no 
sooner  than  60  days  after  all  of  the 
following  have  occurred:  (1)  the  last 
public  meeting  or  hearing  on  the 
proposal,  (2)  general  notice  of  the 
proposal  was  published  in  the  Federal 
Register,  and  (3)  notice  was  given  to  the 
general  local  governments  and  a 
summary  published  in  a  newspaper  of 
local  circulation,  if  Critical  Habitat  was 
part  of  the  proposal. 

§  424.19  Emergency  rules. 

Sections  424.16,  424.17,  and  424.18 
notwithstanding,  the  Director  may  by 
regulation  take  any  action  described  in 
§  424.10  if  such  a  measure  is  warranted 
by  the  development  of  a  significant  risk 
to  the  well  being  of  a  species  of  Ush  or 
wildlife  or  plant.  Such  rules  shall,  at  the 
discretion  of  the  Director,  be  effective 
immediately  on  publication  in  the 
Federal  Re^ster.  No  such  action  that 
applies  to  resident  species  will  be  taken 
until  the  Director  has  notifled  the 
Governor  of  the  State(8)  within  which 
such  species  is  then  known  to  occur.  At 
the  time  of  publication  in  the  Federal 
Register  of  the  emergency  rule,  the 
Director  shall  give  detailed  reasons  why 
the  rule  is  necessary.  An  emergency  rule 
shall  cease  to  have  force  and  effect  after 
240  days  unless  the  procedures 
described  in  §§424.16,  424.17  (where 
appropriate),  and  424.18  have  been 
complied  with  during  that  period. 

If  at  any  time  after  issuing  an  emergency 
regulation  the  Director  determines,  on 
the  basis  of  the  best  scientific  and 
commercial  data  available  to  him,  that 
substantial  evidence  does  not  exist  to 
warrant  such  regulations,  he  shall 
withdraw  it. 

§  424.20  Periodic  review. 

At  least  once  every  five  years  the 
Director  shall  conduct  a  review  of  each 
listed  species  to  determine  whether  it 
should  be  removed  from  the  list,  be 
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changed  from  an  Endangered  to  a 
Threatened  status,  or  be  changed  from  a 
Threatened  to  an  Endangered  status. 
Ani^ouncement  of  which  species  are 
under  active  review  will  be  published  in 
Federal  Register.  Notwithstanding  this 
section’s  provisions,  the  Director  may 
review  any  species  at  any  time  based 
upon  a  petition  (see  §  424.14)  or  other 
data  available  to  the  Service. 

Dated;  January  30, 1980. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 
lack  W.  Gehrinjer, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Oceanic  and  Atmospheric 
Administration. 
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